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15 Filed Oct 18 1951 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 

SHEILA IL1NA BOLAND, by Vernice L. Boland, who 
is admitted by the court here to prosecute for the 
said Sheila Ilina Boland, who is an infant within the 
age of twenty-one years, as the next of friend of the 
said Sheila Ilina Boland, Ashland, Va. 

Plaintiff 


v. 


J. SPENCER LOVE and ROBERT LEE LOVE, both 
residing at 3200 Ellicott Street, N. W., Washington, 
District of Columbia, 

Defendants 

Civil Action No. 4377- , 51 

Complaint — Negligence—AutomobUe Collision 

1. Plaintiff is a citizen of the State of Virginia. De¬ 
fendants are citizens of the District of Columbia, residing 
at 3200 Ellicott Street, N.W., Washington, D.C. The mat¬ 
ter in controversy exceeds, exclusive of interest and costs, 
the sum of $3000.00. 

2. On and before January 23, 1951, the defendants 
were the owners and had under their control a certain 
1949 Pontiac convertible automobile which they kept and 
maintained for their use upon their premises at 3200 
Ellicott Street, N.W., Washington, D.C. The said auto¬ 
mobile on and before January 23, 1951, was negligently 
left on said premises by the said defendants unlocked 
with the ignition key in the automobile, freely accessable 
to one James Coates, a servant of the defendants as gard- 
ner and handy man in and about the said premises. The 
said Coates was on January 15, 1943, convicted in the 
courts of the District of Columbia of house breaking and 
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larceny, and sentenced to serve a term of thirty-two 
months to eight years. He was released on parole on 
September 13, 1948. From April, 1949, until his discharge 
from parole on January 14, 1951, and thereafter until the 
date of the collision, hereinafter referred to, he was in 
the employ of the defendants as aforesaid. The 
16 said defendants and each of them knew of the said 
conviction of the said Coates, his parole, and that 
he could not with safety be trusted with an automobile. 

3. On January 23, 1951, the said James Coates drove 
the said automobile to Providence Forge, Virginia, and 
while returning to Washington, so carelessly, negligently, 
and recklessly drove the same that the said automobile 
was caused to run upon and aga-inst and over the plaintiff 
near Ashland, Virginia. 

4. As a direct and proximate result of the defendants’ 
negligence, the plaintiff was rendered ill, and was greatly 
hurt, bruised in and about her person, and particularly 
in and about her right leg, thereby causing it to become 
necessary to amputate the plaintiff’s right leg above the 
knee, and she was otherwise injured and disabled perma¬ 
nently, from which injuries she has suffered and will con¬ 
tinue to suffer great pain of body and mind. 

5. Wherefore plaintiff demands judgment against the 
defendant jointly and severally, in the sum of $100,000.00. 

Trial by jury is demanded. 

/s/ Wilbur C. Allen 
Wilbur C. Allen 
(Allen, Allen, Allen & Allen) 
611 Mutual Building 
Richmond, Virginia 

/s/ Warren E. Miller 
Warren E. Miller 
Suite 1012 Barr Building 
910 17th Street, N.W. 
Washington, D.C. 
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17 Filed Dec 7 1951 Harry M. Hull, Clerk 

Answer To Complaint 

Comes now the defendant Robert Lee Love and for 
answer to the complaint filed herein states as follows: 

FIRST DEFENSE: 

Plaintiff is not entitled to recover against the defend¬ 
ant Robert Lee Love in the matters set forth in the com¬ 
plaint, for the reason that she has failed to state a cause 
of action therein upon which recovery can be had against 
the defendant Robert Lee Love. 

SECOND DEFENSE: 

The defendant Robert Lee Love admits the allegations 
of Paragraph One (1); denies the allegations of Para¬ 
graph Two (2) with respect to ownership, control and 
maintenance of the automobile in question; denies said 
automobile was negligently left on the premises; denies 
that the automobile was left unlocked with the ignition key 
in the automobile accessible to one James Coates; denies 
each and every other allegation of Paragraphs Two (2), 

Three (3) and Four (4) of the complaint: 

18 THIRD DEFENSE: 

For further defense to the complaint and each 
paragraph thereof, defendant Robert Lee Love, avers that 
the accident and injuries complained of v*ere without 
fault; neglect or failure of any kind on his part: further 
avers that his automobile v^as left at his home when he 
entered the Armed Services and w^as in the care, custody 
and control of a trusted and valued family employee: that 
the keys to said automobile v’ere stolen from their proper 
place by one James Coates, who, unknown to the person 
in whose care the automobile v r as then, feloniously took 
said car and left the District of Columbia wdth same: and 


any accident or injuries or damages sustained by plaintiff 
were without fault, neglect or failure or in any way con¬ 
nected with this defendant. 

FOURTH DEFENSE: 

For further defense to the complaint and each para¬ 
graph thereof, this defendant avers that the injuries com¬ 
plained of in said complaint were as the result of the 
negligence, or, in the alternative, the contributory negli¬ 
gence of the minor plaintiff. 

WELCH, DAILY & WELCH 
Bv: /s/ J. Harry Welch 

Attorneys for Defendant 
Robert Lee Love 
1511 K St., N.W. 

* * • • 

27 Filed Jan 9 1952 Harry M. Hull, Clerk 

Answer To Complaint on Behalf of J. Spencer Love 

Comes now the defendant J. Spencer Love and for an¬ 
swer to the complaint filed herein states as follows: 

FIRST DEFENSE: 

Plaintiff is not entitled to recover against the defend¬ 
ant J. Spencer Love in the matters set forth in the com¬ 
plaint, for the reason that she has failed to state a cause 
of action therein upon which recovery can be had against 
the defendant J. Spencer Love. 

SECOND DEFENSE: 

Defendant J. Spencer Love admits the allegations of 
Paragraph One (1); denies the allegations of Paragraphs 
Two (2), Three (3) and Four (4). 
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THIRD DEFENSE: 

For further defense to the complaint and each para¬ 
graph thereof, this defendant avers that he did not at the 
time in question own the automobile referred to and never 
did own the same; that the automobile referred to in com¬ 
plaint was never left in his care nor under his charge; 
that the accident and injuries complained of were without 
fault, neglect or failure of any kind on the part of this 
defendant. This defendant adopts, insofar as applicable, 
the third defense to the complaint filed in the answer of 
Robert Lee Love, co-defendant. 

28 FOURTH DEFENSE: 

For further defense to the complaint and each 
paragraph thereof, this defendant avers that the injuries 
complained of in said complaint were as a result of the 
negligence, or, in the alternative, the contributory negli¬ 
gence of the minor plaintiff. 

WELCH, DAILY & WELCH 
By: /s/ J. Harry Welch 

Attorneys for defendant 
J. Spencer Love 
1511 K St., N.W. 

• • • • 

31 Filed Feb 9 1954 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Boland, Plaintiff. 


vs. 

Love, Defendant. 
Calendar No. 792 
Civil Action No. 4377551 


Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: 

In this case the plaintiff is a minor and sues by her 
next friend, who at pre-trial is disclosed to be her mother. 
No claim for special damages by the mother and no 
special damages are involved in this case. 

The action grows out of a collision between an auto¬ 
mobile and the infant. The serious injury to the infant 
which is alleged is that which necessitated the amputation 
of her right leg above the knee. 

Defendants are sued as the owners of the automobile 
which was driven by a third party at the time of the acci¬ 
dent. 

Plaintiff claims that the automobile was negligently left 
on the premises of defendant, unlocked, with the ignition 
key therein, and freely accessible to the third person, a 
servant of the defendants, who had been convicted some 
time before of housebreaking and larceny, and who only 
shortly before the collision had been discharged from 
parole, all of which was known to defendants, as well as 
the fact that he could not with safety be trusted with an 
automobile. Plaintiff claims that defendants are there¬ 
fore responsible for his conduct by reason of negligently 
leaving the car unlocked with the keys in the ignition, 
accessible to this third person who caused the injuries. 

Defendants have filed separate answers. Defendant #1 
is the father of defendant #2. Defendant #2 admits the 
ownership of the automobile in question, but claims that 
it was left at his home when he entered the armed forces, 
and vras in the care and control of a trusted family em¬ 
ployee when the keys were stolen from their proper place 
by the person who operated the car at the time of its col- 
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lision with plaintiff, which person feloniously took the car 
and left the Dist. of Columbia. 

32 Defendant #2 also specifically denies that the 
automobile was negligently left on the premises; 
that it was left unlocked with the ignition key therein, 
accessible to the third person who operated the same and 
collided with plaintiff; and also denies that such person 
was negligent. As an alternative, defendant #2 relies on 
contributory negligence. 

Defendant #1 denies all claims of the plaintiff against 
him, and contends that he never owned the automobile 
which was in collision with plaintiff; that it wras never left 
in his care or under his charge; that the accident was 
without fault of any kind on his part, and adopts so far 
as applicable the defense of defendant #2. 

STIPULATIONS: Defendants agree that the automo¬ 
bile which was in collision with plaintiff "was owned by 
defendant #2. Photographs initialed by the pre-trial 
judge may be received in evidence without formal proof, 
subject to relevancy. Photograph “7” of this group is 
also objected to by defendants, on the ground that it has 
pen marks on it which were not on the original photo¬ 
graphs. 

Dated Februarv 9, 1954 

/s/ David A. Pine 

Pretrial Justice. 

REMARKS of Pretrial Justice for consideration of 
Trial Justice: 


• • • • 
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Filed Feb 23 1954 Harry M. Hull, Clerk 

Verdict and Judgment 

This cause having come on for hearing on the 23d day 
of February, 1954, before the Court and a jury of good 
and lawful persons of this district, to wit: 

Ruth H. Ulanow Blanche F. Hildreth 

Dorothv E. McCormick Helen N. Kaliski 
* 

Johnson C. Whitted Dorothy L. Orrison 
Leonard P. Ousley Samuel F. Brown 
Marion R. Hueter Martha B. Armstrong 

Walter P. Reed Arnold W. Stephens 

who, after having been duly sworn to well and truly try 
the issues between Sheila Ilina Boland by Vernice L. 
Boland, plaintiff and J. Spencer Love and Robert Lee 
Love, defendants and after this cause is heard and given 
to the jury in charge, they upon their oath say this 23rd 
day of February, 1954, that they find for the defendants 
against said plaintiff by direction of the Court. 

Wherefore, it is adjudged that said plaintiff take noth¬ 
ing by this action, that said defendants go hence "without 
day, be for nothing held and recover of plaintiff their 
costs of defense. 

Harry M. Hull, Clerk, 

By /s/ Harry R. Martin 

Deputy Clerk. 

By direction of Judge Edward A. Tamm 
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35 Filed Mar 6 1954 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 6th day of March, 1954, that 
Sheila Ilina Boland, By Vernice L. Boland as next friend 
hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 
entered on the 23rd day of February, 1954 in favor of 
defendants, J. Spencer Love and Robert Lee Love against 
said plaintiff, Sheila Ilina Boland, By Vernice L. Boland 
as next friend. 

/s/ George E. Allen 
George E. Allen 
613 Mutual Building 
Richmond, Virginia 

/s/ Warren E. Miller 
Warren E. Miller 
910 17th Street, N.W. 
Washington, D. C. 

Attorneys for plaintiff 
• • • • 

37 Filed Mar 29 1954 Harry M. Hull, Clerk 

Statement of Points 

The points upon which appellant intends to rely in this 
appeal are as follows: 

1. The court erred in directing a verdict for the de¬ 
fendants at the close of the opening statement on behalf 
of the plaintiff. 

2. The court erred in holding, as a matter of law, that 
neither of the defendants was gniltv of negligence in en¬ 
trusting the automobile to Coates or leaving it in his 
possession, or subject to his control, without supervision, 
in view of the facts set forth in the opening statement. 
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3. The court erred in holding, as a matter of law, that 
it was not negligence on the part of the defendants, or 
either of them, in leaving the keys to the automobile in 
the automobile, freely accessible to Coates, in view of 
the facts set forth in the opening statement 

4. The court erred in holding that “even if the plain¬ 
tiff proves everything that she says she will prove, there 
would be no case to go to the jury.” 

/s/ George E. Allen 
George E. Allen 
613 Mutual Building 
Richmond, Virginia 

/s/ Warren E. Miller 
Warren E. Miller 
910 17th Street, N.W. 
Washington, D. C. 

Attorneys for plamtiff 

m * • • 

42 Filed Apr 14 1954 Harry M. Hull, Clerk 

Order Extending Time To File Record and Docket Appeal 

Upon consideration of Plaintiff’s motion filed herein to 
extend the time for filing record and docketing appeal, it 
is by the Court this 14th day of April 1954 

ORDERED that Plaintiff be and she hereby is granted 
an extension of time to and including May 25, 1954, in 
which to file her record on appeal and docket her appeal 
in the United States Court of Appeals for the District of 
Columbia Circuit. 

/s/ Matthew F. McGuire, 

United States District Judge 

• • • • 


Filed Mar 6 1954 Harry M. Hull, Clerk 

Washington, D. C., 

Tuesday, February 23, 1954. 

The above-entitled cause came on for trial before Hon¬ 
orable Edward A. Tamm, United States District Judge, 
and a jury, at 10 o’clock a. m. 

APPEARANCES: 

On behalf of the Plaintiff: 

Warren E. Miller, 

George E. Allen, 

Wilbur C. Allen. 


On. behalf of the Defendants: 
J. Harry Welch, 

Gilbert Powell. 


2 Proceedings 

• • • • 

Opening Statement on Behalf of Plaintiff 
By Mr. George E. Allen 

MR. ALLEN. May it please the Court and you ladies 
and gentlemen of the jury. This is a case brought by 
Shelia Ilina Boland against Mr. J. Spencer Love and Mr. 
Robert Lee Love for compensation for injuries sustained 
by her in an automobile accident down in Virginia. 

The evidence will show’ that the car which w*as involved 
in the accident w r as owned by Robert Lee Love and kept 
on the premises of J. Spencer Love in the District here. 
The driver of the car w’as in the employ of Mr. J. Spencer 
Love but, howrever, at the time of the accident he w’as not 
driving the car on any business of Mr. J. Spencer Love’s. 
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I should briefly tell you the evidence which will show 
you how the accident happened. Then I will briefly out¬ 
line the evidence showing how and the circumstances 
under which the driver of the car had possession of the 
car on that day. 

The plaintiff here at the time of the accident on Janu¬ 
ary 23, 1951, was a school girl, going to school down there 
in Virginia. She was returning from school on the after¬ 
noon of January 23, 1951, in a school bus along with 
many other children. The school bus was traveling on 
Route No. 1 in the direction of Richmond. The 
3 plaintiff lives on the lefthand side of the road in 
the direction in which the school bus was traveling. 
The school bus stopped near the intersection of the road 
to her house with No. 1 highway, over on the right side 
of the road headed toward Richmond. When the bus 
stopped to permit the school children to alight, a patrol 
was placed in the middle of the highway with a red flag, 
flagging down traffic. Also there was on the bus red 
blinker lights with the word “Stop” written in the middle 
of the lights. 

While these children were alighting from the school 
bus and some of them passing across the road, Coates, 
in a Pontiac automobile belonging to Robert Lee Love, 
approached from the South going North on No. 1, that 
is in the opposite direction from which the bus was 
headed. 

The evidence will show that he was driving at a rate of 
speed variously estimated from 50 to 70 miles an hour. 
Those estimates will be given by witnesses who were rid¬ 
ing in the automobile with him and by the State Trooper, 
and the driver of the school bus. 

An automobile traveling North in the same direction in 
which Coates was traveling had stopped in obedience to 
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the patrol and the red lights, to let the children get out 
of the way. 

The evidence will show' that Coates was driving 

4 this automobile so fast that he ran into the rear of 
the Buick automobile winch had stopped—although 

the evidence will show' it had come to a dead stop at 
least a minute before it w*as struck—skidded 60-odd feet 
and hit that automobile, knocked that automobile between 
40 and 50 feet North, then swerved to the left and skidded 
some 40 or 50 feet more right across to the left-hand of 
the road and struck this school girl then 13 years old 
right in front of the bus. She hadn’t gotten out in the 
road—in front of the bus, and knocked her up against 
the bus and fractured her leg in several places so severely 
that it had to be amputated. 

Shortly after the accident the driver left the scene. 

Now, with reference to w'hat happened in Washington, 
the evidence will show' that Mr. J. Spencer Love at that 
time owmed a place out here on 3200 Northwest Ellicott 
Avenue. He kept on that place several automobiles, and 
among them w*as this Pontiac automobile owmed by Rob¬ 
ert Lee Love, his son. 

Robert Lee Love had left the premises shortly before 
and entered the Army and left the automobile there in 
care of a man named Hamilton who was the private sec¬ 
retary and employee of Mr. J. Spencer Love. 

The evidence will show' that these automobiles w'ere left 
there in charge of and under the control of Mr. Hamilton. 

The evidence will show' further that a man named 

5 Anderson, I believe, w'as employed just ahead of 
Coates. Coates was employed as his assistant, as a 

gardener and yard man, that is by Mr. J. Spencer Love. 
Then, before this accident took place, Mr. Anderson left 
and left Coates there to perform the services that had 
been performed by Mr. Anderson. And the evidence will 
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js how th aL-Coates’ duties* among others,, were to drive the 
automobiles around to the front door when the family 
was there, and when they were not there and the auto¬ 
mobiles or any of them were 2eft on the premises, he was 
supposed to start the automobiles up and run them idle, 
so to speak, so as to keep them alive or keep the bat¬ 
teries from dying, and perhaps wash the automobiles. 

The evidence will show that in the early part of Janu¬ 
ary, 1951—now, mind you, this accident happened on 
January 23, 1951—in the early part of January, 1951, Mr. 
Love and his family locked the house up, left it, and -went 
away for several months. 

He left Mr. Hamilton, the employee-secretary there, 
supposedly to supervise Coates, look after the automo¬ 
biles and what not, but Mr. Hamilton worked in the office 
downtown and so in the morning he would leave and go 
to the office and leave Coates on the premises. So, on 
the morning of January 23, 1951, with Mr. Love and his 
family away, all of the other servants, maid and man 
servants away with the family, excepting Mr. 
6 Coates, Mr. Hamilton left the house that morning 
leaving no one there to supervise Coates in any 
way, shape or form, and Coates finding himself on the 
premises with no one to supervise him, took the auto¬ 
mobile and drove it down into Virginia. 

Now, the evidence will show that in order that Mr. 
James Coates might perform his duties, the automobile 
keys were sometimes given to the maids when they were 
in the house, with the instructions to give them to Hamil¬ 
ton, and if none of them were there, the keys were placed 
over the Sun visor or windshield. 

On this morning, the 21st of January, I believe, or 
22nd, 1951, Mr. Hamilton placed these keys—according 
to Coates—over the windshield and told him where the 
keys were and to take the car and start it up and charge 
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the batteries. But he did not give him any permission, 
of course, to drive the car oil of the premises. 

So Coates, with no one there to supervise him or con¬ 
trol him, took the automobile, went down into Virginia 
and, coming back, according to the evidence, was a little 
late and was hurrying to get back to Washington before 
Mr. Hamilton got back from work, and had this accident. 

Now, the evidence will further show that Coates, I be¬ 
lieve back in his teens, was convicted of stealing and 
again convicted of stealing when he was about 
7 twenty-two. He was too young to serve or go to 
the penitentiary on the first conviction, but he 
was sent to some training school here and confined there 
for his infractions of the law, and then he was convicted 
about twenty-two and given 32 months, I believe, to 
five years in prison. 


Let’s see if I can get the dates here now. On Septem¬ 
ber the 13th, 1948, he was released from prison under 
supervision of the parole officer, was reporting to the 
parole officer. In the early part of ’49, I believe it was, 
he was employed by Mr. Love, and he completed his 
parole, I believe, on January 14, 1951. 


Now, the evidence will show that Mr. J. Spencer Love 
and his servant and employee Mr. Hamilton, knew the 
record of James Coates; knew that he was untrutstwor- 
thy, that he had been twice convicted of stealing and had 
served in prison almost half of his time after he got ten 
years old, and the evidence will show that they knew 
that he did not have a driver’s license and that -when 
they went away and left him without any supervision, it 
is our claim that they were negligent in thus entrusting 
these automobiles to this man, and it is that negligence 
upon which we base our claim. 


Of course, the papers will show that we are suing for 
$100,000 damages for the loss of this school girl’s leg, but 
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it will be within your view and discretion to say 

8 what the damages are to amount to. 

Thank you! 

MR. WELCH: May we approach the bench? 

THE COURT: I am going to ask the ladies and gen¬ 
tlemen of the jury to step back into the jury room for a 
few moments while the Court hears a matter of law. You 
should not, of course, discuss what little you have heard 
;of the facts in this case with your associates on the jury 
while you are out of the courtroom. 

(Whereupon, the jury retired from the courtroom, and 
counsel for defendants made an oral motion for a directed 
verdict, counsel for plaintiff replied, and the Court ruled 
as follows:) 

THE COURT: The Court believes on the basis of 
presentation made by counsel on both sides in this case, 
that the Court is required to grant the defendants’ motion 
for a directed verdict as to both defendants. 

The Court will go into more detail as to its reasons for 
so doing when the jury is back in the courtroom, in order 
that they will understand what has been transpiring 
while they are out of the courtroom. 

You may bring in the jury, Mr. Marshal. 

(Whereupon, the members of the jury re-entered 
the courtroom and resumed their seats in the jury 
box.) 

9 THE COLTRT: Ladies and gentlemen of the 
jury, when the Court asked you to step into the 

jury room, it was to permit Mr. Welch in behalf of the 
defendants in this case to argue a motion for a directed 
verdict upon the basis of the plaintiff’s opening state¬ 
ment. 
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In effect, Mr. Welch argued to the Court that if the 
plaintiff proves everything that she has said she is going 
to prove in her case, as a matter of law there still will 
he no case to go to the jury. 

This is a practice that is followed occasionally when a 
case turns largely upon points of law', the interpretation 
of points of law' in a case. As a result, the Court has 
heard argument of several hours, as you bear witness, 
upon whether there was or w'as not a case in this situa¬ 
tion if the plaintiff proved everything that she said she 
w'ould claim. 

I might point out to you, first of all, that it is a rule 
of tort law' that the law that governs is the place w'here 
the injury is inflicted. Normally, that means the place 
where the accident occurs. 

In this case the governing law', the substantive law 
that prevails, is the law’ of Virginia, because the accident 
happened some place outside of Richmond or some place 
dowm in Virginia, with the result that the attorneys on 
both sides present Virginia law' to emphasize the 
10 points that they desire to make, although I must 
say in this case that the plaintiff contends that the 
District of Columbia law is applicable because this is 
the point w’here the car w’as originally taken. 

The Court observing, first of all, that one of the de¬ 
fendants identified as Robert Lee Love was not at the 
home w'here the automobile w'as; as a matter of fact, he 
had gone off to the military service before this accident 
happened, although he was the owner of the automobile. 

I think you will readily understand w'hy the Court 
w'ould say that there could be no possible proof of negli¬ 
gence on his part for wrhat happened in this situation. 

With reference to the second defendant, identified by 
name as J. Spenser Love, he had, as plaintiff’s counsel 
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described bis situation, locked up his house and gone away 
for the winter, leaving one or more employees about the 
place. The man Coates had been employed as a gardener. 
According to counsel’s statement, he had been working 
for these defendants for about 18 months at the time that 
this accident happened. He was on parole from one of 
the reformatories or prisons; he had been sentenced on 
a charge of housebreaking and larceny some years be¬ 
fore, but had served part of his sentence and had been 
placed on parole. He had been employed by one or the 
other of the Mr. Loves as a gardener; he had worked for 
18 months. 

It apears from the plaintiff’s statements that he 
11 was not authorized to drive the automobile; he was 
not employed as a chauffeur; he was not employed 
to take the cars any place outside of the immediate prem¬ 
ises where these people resided. He was given the keys 
or given access to the keys to the cars sometimes to run 
the motors in order to keep the batteries charged and 
things of that kind, but he was never used as a chauf¬ 
feur, never sent on errands or otherwise permitted to use 
the car, so that it isn’t a case like some in which you may 
have participated, in which a person was given authoriza¬ 
tion to use an automobile and then goes out and negli¬ 
gently performs some act But this man Coates was act¬ 
ing, when he stole this automobile—as steal it he did—com¬ 
pletely outside of the terms of his employment. So that 
there is eliminated from the case any question of master 
and servant, any question of agency, and the Court must 
conclude that there is no showing of negligence on the 
part of the remaining defendant Spencer Love for having 
hired this man. He had not been convicted of dangerous 
driving or stealing automobiles, or anything of that kind. 

I cannot believe that it is negligence if you leave the 
keys to your automobile within your own automobile, in 
your garage, or leave them on the visor in your garage, 
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particularly a family with several cars. I don’t think 
that that is an act of negligence. Consequently, the 

12 Court has reached a difficult decision in this case, 
and has concluded that even if the plaintiff proves 

everything that she says she will prove, there would be no 
case to go to the jury. 

This is not an easv decision for a court to make. This 
poor girl has had a terrible accident. She has lost one of 
her legs. As far as I am concerned, you couldn’t pile 
enough money up in this courtroom to compensate her for 
that, but proof of injury, proof of accident, does not mean 
that somebody has to pay what the injured person should 
receive. 

I don’t believe that the negligence in this case is the 
negligence of the defendants Love. I assume from what 
the plaintiff’s attorney says, that the man Coates was 
grossly negligent, and if we could get Coates into court 
and have the plaintiff sue him and if he had anything 
worth recovering, which I suppose he hasn’t, I would like 
to see the plaintiff get adequate compensation for the 
terrible injury that has befallen her. But that, appar¬ 
ently, isn’t possible or probable under the circumstances 
in the case. 

It is an easy matter sometimes for judges in these 
difficult cases to say, “Well, I will let the case go to the 
jury and see what the jury will do with it;” the court 
hoping that the jury will do the right thing and find, in 
a case like this, for the defendant. Then, if the jury 
does not do that, the Court can always grant a motion 
for a new trial and let some other judge worry 

13 about it. I think that is a rather uncourageous 
thing for a court to do. It seems to me as a mat¬ 
ter of law that this plaintiff is not entitled to recover 
against these defendants. I believe I would be derelict 
in my duty if I wasted your time, the time of the whole 
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courtroom full of witnesses, the time of lawyers, my own 
time, for a week or so letting you listen to the case when 
I feel sincerely in my heart as a matter of law that there 
is no case here. 

Consequently, the Court has accepted this unpleasant 
responsibility of saying that this plaintiff cannot take this 
case to a jury; the Court has granted the motion of the 
defendants for a directed verdict in the case. 

You are excused from further responsibility, then, in 
this case. 

(Whereupon, at 2:45 o’cIock p. m., the case was con¬ 
cluded.) 
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JURISDICTIONAL STATEMENT 


The jurisdiction of the District Court was invoked on the 
grounds of diversity of citizenship, plaintiff being a resident 
of the State of Virginia and defendants being residents of 
the District of Columbia, and the amount in controversy 
exceeded, exclusive of interest and costs, the sum of $3,000 
(Joint Appendix 2). 

The jurisdiction of this Court is invoked under Title 28, 
Section 1291 of United States Code Annotated. 

BRIEF STATEMENT OF MATERIAL PRO¬ 
CEEDINGS IN COURT BELOW* 

Plaintiff, a minor, 13 years old, sued the defendants, J. 
Spencer Love and Robert Lee Love, by her next friend, for 
damages for serious personal injuries sustained by her when 
she was run down by an automobile owned by Robert Lee 
Love and kept at the residence of J. Spencer Love and 
Robert Lee Love in the District of Columbia, and which was 
being operated in Virginia by James Coates, a Negro, em¬ 
ployed by J. Spencer Love as a yard man. The complaint 
alleges that the defendants negligently left on their premises 
in the District of Columbia an automobile unlocked, with 
the key in the automobile, freely accessible to James Coates, 
who to the knowledge of the defendants had been twice 
convicted of larceny and who was employed by J. Spencer 
Love while Coates was on parole following his last convic¬ 
tion. The complaint alleges further that the defendants 
knew that Coates could not safely be trusted with an auto- 


* Numerals in parenthesis refer to paces of the printed record 
contained in Joint Appendix. For purposes of convenience parties 
will be referred to as they appeared in Trial Court. 
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mobile, (2, 3). The defendants answered briefly: (1) that 
the complaint failed to state a cause of action; and (2) de¬ 
nied negligence and alleged that Coates stole the automobile 
and drove it from the District into Virginia. Contributory 
negligence was also pleaded (4, 5) (See also Pre Trial Pro¬ 
ceedings on pages 7 and 8 of the Joint Appendix). At the 
conclusion of the opening statement on behalf of the plain¬ 
tiff the Court directed a verdict for both defendants. 


STATEMENT OF CASE 
(Summary of Statement) 

One James Coates, a young Negro, was employed as a yard 
man at the residence of the defendants in the District of 
Columbia, while he was on parole following two convic¬ 
tions of larceny. This was known to the defendants. They 
also knew that Coates was untrustworthy and that he 
did not have a license to drive an automobile. Neverthe¬ 
less they entrusted him with the duty of driving the 
several automobiles kept on the premises from the rear 
to the front and back when the defendants were at home; 
and when they were away Coates was charged with the 
duty of starting the motors and running them idle to keep 
the batteries alive. For this purpose the keys were left 
in the automobile. While the defendants were away 
Coates drove one of the cars to Richmond, Virginia and 
while returning ran over the plaintiff, a school girl, 13 
years old, in broad daylight while she and other children 
were leaving a school bus, and while the patrol was flag¬ 
ging down traffic, and the red blinker lights on the bus 
were blinking displaying the word “STOP”, and injured 
her so severely that her right leg had to be amputated. 
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(Statement in Detail) 

The defendant, J. Spencer Love, at the time the cause of 
action sued on arose (January 23, 1951), owned a residence 
at 3200 N. W. Elicott Avenue, Washington, D. C. He kept 
on the premises several automobiles, among them a Pontiac 
owned by Robert Lee Love, his son. Shortly before Janu¬ 
ary 23 both defendants left home and left all of the auto¬ 
mobiles in charge of a Mr. Hamilton who was the private 
secretary and employee of Mr. J. Spencer Love (14). 

In the early part of 1949 J. Spencer Love employed James 
Coates (16), a Negro, as a gardener and yard man (14). 
The duties of Coates among others were to drive the auto¬ 
mobiles kept on the place around to the front door when the 
family was there and when the family was not there Coates 
was supposed to start the motors and run them idle so as 
to keep the batteries alive (15 ). 

Coates was convicted of stealing while he was in his 
“teens'* and served time in a reformatory and subsequently, 
when he was about 22, he was again convicted of stealing 
and given a sentence of from 32 months to 5 years in prison 
(16). On September the 13th, 1948, he was released from 
prison under the supervision of a parole officer and reported 
to the parole officer until about the time of the accident here 
involved (16). 

Both, Mr. J. Spencer Love and Mr. Hamilton, knew of 
the criminal record of Coates. They also knew that he was 
untrustworthy and that he had served almost half of his life 
after reaching 10 years of age in prison for stealing and 
they also knew that he did not have a license to operate an 
automobile (16). 

Notwithstanding such knowledge J. Spencer Love and his 
entire family locked up the residence at 3200 N. W. Elicott 
Avenue and left Washington for several months, leaving 
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Coates on the premises and leaving Mr. Hamilton in charge 
of Coates and the automobiles (15). On the morning of 
January 23rd, Mr. Hamilton left the residence for the day, 
leaving no one to supervise Coates and take care of the auto¬ 
mobiles. Before Hamilton left he placed the keys to the 
Pontiac automobile over the windshield and told Coates 
where they were, and further told him to take the car and 
start up the motor and charge the battery (15). While Ham¬ 
ilton was away for the day Coates took the Pontiac automo¬ 
bile. drove it down in Virginia near Richmond and while 
hurrying back in order to return before Hamilton came 
back to the residence (16) at the end of the day, Coates ran 
down the plaintiff and injured her so seriously that her right 
leg had to be amputated. 

At the time the plaintiff was struck she had just alighted 
from a school bus and, together with other children, was 
just about to start across the highway to her residence on the 
opposite side of the road. She had not passed from in front 
of the bus, which was headed toward Richmond on U. S. 
Route Xo. 1, just south of Ashland. A patrol with a red 
flag was standing in the middle of the highway flagging 
traffic. The red blinker lights on the school bus plainly show¬ 
ing the word “STOP” were in operation. Another motorist 
travelling north in a Buick automobile (the same direction 
in which Coates was travelling) had stopped in obedience to 
the patrol and the blinker lights. Coates was driving so fast 
(50 to 70 miles per hour, 13) that he was unable to avoid 
the Buick. He struck it after skidding 60 odd feet: knocked 
the automobile between 40 and 50 feet north, then swerved 
to the left and skidded some 40 or 50 feet more to the left 
hand side of the road and struck the plaintiff who was stand¬ 
ing in front of the school bus and knocked her up against the 
bus and fractured her leg in several places so severely that 
it had to be amputated (14). 


ARGUMENT 
(In Summary) 

Point I 

The Court erred in granting the motion of the defendants 
for a directed verdict at the conclusion of the opening 
statement of counsel for the plaintiff. 

Defendants left an automobile at their residence in the 
District of Columbia with the keys in it, subject to the con¬ 
trol of a Negro servant who was not licensed to drive an 
automobile; whom the defendants knew had been twice con¬ 
victed of stealing and who was by them known to be un¬ 
trustworthy. The defendants locked up the house and left 
the premises for several months, leaving the employee secre¬ 
tary of one of the defendants in charge of the servant and 
the automobiles left on the premises. The employee secre¬ 
tary left in the early morning of one day to spend a day 
at the office of his employer to return late in the evening. 
Before he left he told the Negro servant to start the motor 
to the Pontiac automobile and run it idle to charge the bat- 

terv. The servant was told that he would find the kevs over 
* •» 

the windshield. 

After the employee secretary left, the servant took the 
automobile, drove it to Richmond, Virginia, and upon re¬ 
turning, in order to reach home before the employee secre¬ 
tary returned from the office, drove at such a reckless and 
excessive rate of speed that he ran through a school bus 
stop where children were alighting from the school bus and 
crossing the road, in disregard of a patrol flagging down 
traffic and the red blinker lights of the bus showing the 
word “STOP”, struck an automobile which stopped in front 
of him, in obedience to the signals, with such force that he 
knocked it forward between 40 and 50 feet, then swerved to 
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the left and skidded some 40 or 50 feet and struck the 
plaintiff who was standing in front of the school bus, 
facing the opposite direction, and crushed her between the 
front of the school bus and the front of the automobile. 

If, upon these facts, the defendants, through the employee 
secretary, were not guilty of negligence as a matter of law, 
the facts were certainly sufficient to raise a jury question 
and the Court erred in granting the motion of the defend¬ 
ants for a directed verdict at the conclusion of the opening 
statement, whether the Court decided the case under the law 
of the District or the law of Virginia. 

The complaint was drawn to state a case under the 
decisions of the United States Court of Appeals for the 
District of Columbia. Ross v. Hartman , 139 F. 2d 14; 
Schaff v. Claxton, 144 F. 2d 532 and Claxton v Schaff, 
169 F. 2d 303. In the Ross case a truck owner’s agent left 
the truck in an alley with the ignition unlocked and the key 
in the switch, in violation of an ordinance, and an unknown 
person drove it away and negligently ran over the plaintiff; 
and the owner was held liable. Certiorari was denied, 329 
U. S. 790. While this case was based on an ordinance, the 
Court said such conduct might be negligence under some 
circumstances, even in the absence of an ordinance. 

In Schaff v. Claxton, 144 F. 2d 532, the defendant’s 
driver left a truck with the keys in it, in the parking space 
beside a restaurant to wffiich he was delivering goods for 
his master and an employee of the restaurant drove off 
in the truck and injured the plaintiff. The trial court di¬ 
rected a verdict for the defendant. The court of appeals 
reversed and remanded the case for a new trial. Upon the 
new trial there was a verdict for the plaintiff. 

On appeal ( Claxton v. Schaff, 169 F. 2d 303) the Court 
quoted from its opinion in Schaff v. Claxton, saying: 
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“ ‘The evidence in the present case should have been 
submitted to the jury with instructions to find for the 
plaintiff if they found that the defendant’s driver was 
negligent in leaving the car unlocked and that this neg¬ 
ligence was a proximate cause of the accident. * * * The 
case will therefore be remanded for a new trial.’ 

“The judgment now here on appeal was upon a new 
trial in which the law stated in that opinion was fol¬ 
lowed. The judgment is therefore affirmed.” 

Since the complaint set forth a case under the decisions 
of the United States Court of Appeals for the District of 
Columbia and the defendants neither pleaded nor proved the 
law of Virginia, raising the question for the first time on 
a motion for a directed verdict at the end of the opening 
statement of counsel for the plaintiff, the trial court should 
have applied the law of the cases decided by the United 
States Court of Appeals for the District, according to the 
well-known doctrine that courts of one state do not in the 
absence of statute, take judicial notice of the laws of another 
state; and that a litigant relying upon the laws of another 
state, as a basis of a claim or defense, must plead and prove 
such laws, 20 Am. Jur. 182, Evidence, Sec. 178; 41 Am. 
Jur. 296, Pleading, Sec. 13; 20 Am. Jur., p. 185, Sec. 180, 
p. 187, Sec. 182; Lloyd v. Matthews, 155 U. S. 222, 15 S. 
Ct. 70; Chicago etc . v. Wiggins Ferry Co., 119 U. S. 615, 
7 S. Ct. 398; Petersen v. Chicago, Great Western Railway 
Company, 138 F. 2d 304; Howard v. C. & O. Railway Co., 
11 App. D. C., 300. In the case last cited the Court said: 

“In the absence of proof as to the property rights of 
a married woman in other states, it will be presumed by 
the courts of this state that the rule of common law, 
or that enforced here with respect to these rights, pre¬ 
vails in such other states.” 
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The trial court, while saying that the law of the place 
where the injury was inflicted governs (18), made no effort 
to determine the Virginia law as was its duty. Meredith v. 
Winter Haven, 320 U. S. 228, 237-8. 

If we are permitted to determine the Virginia law from 
the decisions of its highest Court, we find it in harmony 
with the principles which governed the Court in deciding the 
cases which arose in the District. Crowell v. Duncan, 145 
Va. 489, 134 S. E. 576, 50 A. L. R. 1415; Hines v. Garrett, 
131 Va. 125,108 S. E. 690. 

In the Crowell case a father allowed a son to drive the 
father's automobile whom the father knew had been ar¬ 
rested for transporting ardent spirits and who sometimes 
drove the car while under the influence of intoxicants. While 
driving the automobile the son negligently injured the 
plaintiff and the Court said: 

“An owner of an automobile is put on notice of what 
is likely to occur if he does not take active steps to pre¬ 
vent anyone addicted to drinking from driving it. If 
he fails in the performance of this duty, he should suf¬ 
fer the consequences of his neglect.” 

Incompetence from drinking was classed with incompe¬ 
tence from lack of experience or any other cause. 

In the Hines case an eighteen-year-old girl passenger was 
carried by the railroad company a short distance beyond her 
destination and there put off of the train. While walking 
back along an unprotected route infested with disreputable 
characters she was raped, and the court held that whether 
the wrongful act of the railroad company in carrying her 
beyond the station and there discharging her was the prox¬ 
imate cause of the offense committed against her by a dis¬ 
reputable person, was for the jury. 
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So, whether the trial court decided the case under the 
District law or under the Virginia law, or under the gen¬ 
eral common law, it committed reversible error in granting 
the motion of the defendants for a directed verdict. This is 
true because the case involves more than merely leaving the 
keys in an automobile available to thieves in general or 
unknown thieves. Whatever doubt might otherwise exist 
as to the propriety of allowing a recovery in such a case 
is removed by the special circumstances existing in this case, 
among them (1) entrusting the automobile to a person who 
was not licensed to drive it, presumably incompetent. Sprat- 
ling v. Butler, 1951, 37 Automobile Cases 70: (2) entrust¬ 
ing the automobile to a Negro servant, who to the knowledge 
of the defendants and their agent, had been twice convicted 
of stealing; and (3) entrusting the automobile to a Negro 
servant who was known to be untrustworthy. 

The owner of an automobile who leaves it in the control 
of such a person under such circumstances might well fore¬ 
see that he might attempt to drive it and in doing so, neg¬ 
ligently injure another. Under such circumstances the own¬ 
er is negligent and if the driver is also negligent both are 
liable under the doctrine of concurring negligence. 

(Argument at Length) 

The District Law 

The first case in the District of Columbia on the subject 
under discussion is the case of Squires v. Brooks, 44 App. 
D. C. 320. In that case the owner of an automobile, by his 
agent, left the automobile unlocked and unattended in vio¬ 
lation of a municipal regulation, and another person took 
oossession of the automobile and drove it at such a reckless 
and unlawful rate of speed as to damage the automobile of 
a third person; and the court held that the proximate cause 
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of the damage was the negligence of the driver of the car, 
and not the negligence of the owner’s agent in violating the 
ordinance; and that consequently there could be no recovery 
against the owner for the damage. This case was decided 
in 1916. 

The next case in the District on the subject is the case of 
Ross v. Hartman, 139 F. 2d 14. That case also involved a 
municipal regulation in the form of an ordinance. The truck 
owner’s agent violated the ordinance by leaving the truck 
unattended, in a public alley, with the ignition unlocked and 
the key in the switch, and an unknown person drove the 
truck away and negligently ran over the plaintiff; and the 
court held that the violation of the ordinance was negligence 
and constituted the proximate cause of the injury, rendering 
the owner liable therefor. The trial court had directed a 
verdict for the defendant on the authority of the Squires 
case. In reversing the case the Court of Appeals said, in 
reference to the Squires case: 

“That case was decided in 1916. On facts essentially 
similar to these, and despite the presence of a similar 
ordinance, this court held that the defendant’s act in 
leaving the car unlocked was not a ‘proximate’ or legal 
cause of the plaintiff’s injury because the wrongful act 
of a third person intervened. We cannot reconcile that 
decision with facts which have become clearer and 
principles which have become better established than 
thev were in 1916, and we think it should be overruled. 

“Everyone knows now that children and thieves fre¬ 
quently cause harm by tampering with unlocked cars. 
The danger that they will do so on a particular occasion 
may be slight or great. In the absence of an ordinance, 
therefore, leaving a car unlocked might not be negli¬ 
gent in some circumstances, although in other circum¬ 
stances it might be both negligent and a legal or ‘prox¬ 
imate’ cause of a resulting accident.” 
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On the subject of proximate cause the Court further said: 

“This negligence created the hazard and thereby 
brought about the harm which the ordinance was in¬ 
tended to prevent. It was therefore a legal or ‘proxi¬ 
mate’ cause of the harm. Both negligence and causa¬ 
tion are too clear in this case, we think, for submission 
to a jury. 

“The fact that the intermeddler’s conduct was itself 
a proximate cause of the harm, and was probably crim¬ 
inal, is immaterial. Janof v. Newsom involved a statute 
which forbade employment agencies to recommend serv¬ 
ants without investigating their references. An agency 
recommended a servant to the plaintiff without inves¬ 
tigation, the plaintiff employed the servant, and the 
servant robbed the plaintiff. This court held the agency 
responsible for the plaintiff’s loss. In that case as in 
this, the conduct of the defendant or his agent was 
negligent precisely because it created a risk that a third 
person would act improperly. In such circumstances 
the fact that a third person does act improperly is not 
an intelligible reason for excusing the defendant. 

“There are practical as well as theoretical reasons for 
not excusing him. The rule we are adopting tends to 
make the streets safer by discouraging the hazardous 
conduct which the ordinance forbids. It puts the burden 
of the risk, as far as may be, upon those who create it. 
Appellee’s agent created a risk which was both obvious 
and prohibited. Since appellee was responsible for the 
risk, it is fairer to hold him responsible for the harm 
than to deny a remedy to the innocent victim.” 

The next case arising in the District is the case of Scliaff 
v. C lax ton, 144 F. 2d 532. This case did not involve any 
municipal regulation, but was decided under the principles 
of the common law. In that case a truck owner’s driver 
left the truck, with keys in it, in a parking space beside a 
restaurant to which the driver was delivering goods and an 
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employee of the restaurant drove off in the truck and in¬ 
jured the plaintiffs. A judgment for the defendant was di¬ 
rected. In reversing the trial court the court of appeals said: 

‘‘Squires v. Brooks held that the intervening act of a 
third person who helps himself to a car protects the 
driver who left the keys in the car from responsibility 
for a resulting accident. But the recent case of Ross v. 
Hartman overruled the Squires case. It is true that the 
Ross case involved the violation of an ordinance against 
leaving an unlocked car in a ‘public place,’ and we do 
not think that a restaurant’s private parking space is a 
‘public space’ within the meaning of the ordinance. But 
we said in the Ross case: ‘In the absence of an ordi¬ 
nance * * * leaving a car unlocked might not be negli¬ 
gent in some circumstances, although in other circum¬ 
stances it might be both negligent and a legal or ‘proxi¬ 
mate’ cause of a resulting accident.’ Under that ruling, 
the evidence in the present case should have been sub¬ 
mitted to the jury with instructions to find for the 
plaintiffs if they found that the defendant’s driver was 
negligent in leaving the car unlocked and that this neg¬ 
ligence was a proximate cause of the accident.” 

The case was reversed and remanded for a new trial. 
Upon the new trial, there was a verdict and judgment for 
the plaintiff and the defendant appealed. The case is re¬ 
ported again in 169 F. 2d 303 under the style of Claxton v. 
Schaff. Mr. Justice Edgerton, speaking for the court, said: 

“In Schaff v. Claxton, Inc., 79 U. S. App. D. C. 207, 
208, 144 F. 2d 532, 533, we said: ‘the evidence in the 
present case should have been submitted to the jury 
with instructions to find for the plaintiffs if they found 
that the defendant’s driver was negligent in leaving the 
car unlocked and that this negligence was a proximate 
cause of the accident. * * * The case will therefore be 


remanded for a new trial/ The judgment now here on 
appeal was upon a new trial in which the law stated 
in that opinion was followed. The judgment is there¬ 
fore affirmed.” 

Mr. Justice Clark dissented saying, among other things, 
that the case went much further than the Ross case and was 
an unwarrantable and indefensible extension of the doctrine 
of the Ross case and that at the first opportunity he would 
cast his vote in favor of overruling the doctrine of that case 
and more especially this extreme extension of it. While 
many cases have cited the Ross case with approval, those 
which disapprove the principle of the Ross case have indi¬ 
cated that they would sustain recoveries in somewhat simi¬ 
lar cases upon the grounds of special circumstances which 
did not exist in the Ross case. In view of the development 
of the law on the subject since the decision in the Ross case 
and particularly in view of the special circumstances exist¬ 
ing in this case, we seriously doubt whether Mr. Justice 
Clark would dissent from an opinion reversing the trial 
court in this case. 

As we pointed out in the summary of the argument, the 
complaint was drawn under the principles laid down in the 
District cases of Ross v. Hartman, supra: Schaff v. Clax- 
ton, supra and Claxton v. Schaff, supra, adding certain spe¬ 
cial circumstances. The facts set forth in the opening state¬ 
ment likewise brought the case within the principles of the 
District cases, with the special circumstances added. Since 
the Virginia law was neither pleaded nor proved, we be¬ 
lieve it was the duty of the Court to apply the District law, 
particularly in view of the special facts and circumstances, 
according to the well-known doctrine that courts of one state 
do not in the absence of statute, take judicial notice of the 
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laws of another state: that a litigant relying upon such laws 
must plead and prove them. 

In 20 Am. Jur., Sec. 178 at page 182, it is stated: 

‘‘Courts of one state do not, as a general rule, take 
judicial notice of the laws of another state or country. 
Ordinarily, when a litigant relies upon such foreign 
laws as the basis of his claim or defense, he must plead 
and prove such laws. 

In support of this statement the case of Lloyd v. Mat¬ 
thews, 155 U. S. 222. is cited as containing this statement: 

“Whenever it becomes necessary under the require¬ 
ment of the United States Constitution that full faith 
and credit shall be given in each state to the public acts, 
records, and judicial proceedings of every other state 
for a court to give faith and credit to a public act of 
another state to ascertain what effect it has in that 
state, the law of that state must be proved as a fact. 
Chicago & A. R. Co. v. Wiggins Ferry Co. 119 U. S. 
615,30 L. ed. 519,7 S. Ct. 398.” 

As to the existence of the common law in other jurisdic¬ 
tions it is stated in 20 Am. Jur., Sec. 180: 

“The general rule is that in the absence of proof to 
the contrary it will be presumed that the common law 
prevails and is in force in a sister state which is judi¬ 
cially known to be of common-law origin. It is pre¬ 
sumed also, in the absence of proof to the contrary, that 
the common law of another state is the same as the 
common law of the forum on the subject before the 
court or, as it is sometimes said, that the common law is 
the same in the several states.” 

At page 187, Sec. 181, this further statement is made: 
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“It is generally presumed that the common law pre¬ 
vails in those states which are judicially known to be 
of common-law origin. The presumption may, of 
course, be indulged with respect to all the states of the 
Union which were originally colonies of England and 
with respect to states which were carved out of terri¬ 
tory belonging to such colonies.” 

As to the manner of pleading common law and judicial 
decisions of another state, it is stated in 41 Am. Jur. page 

299. Sec. 15: 

“If the foreign law altogether' is merely as stated 
in a statute, a statement of it in the pleading as it ap¬ 
pears in the statute serves all purposes. But if such law 
appears only in one or many decisions of the state, the 
best practice is to give an epitome of the law stated in 
them as a fact. The pleader need not mention any opin¬ 
ion of the court of that state, and should not, without 
a statement that it expresses the law of that state in ef¬ 
fect at the time material in the suit. But merely to 
aver the pleader’s conclusion as to the common law of 
another state or as to the holding in a case is not suffi¬ 
cient.” 

In Petersen v. Chicago Great Western Railway Co.. 138 
F. 2d 304, (a case arising in Nebraska), the court held that, 
“If the law of another state is not pleaded and proved, Neb¬ 
raska courts will apply the presumption that the law of an¬ 
other state is the same as the law of Nebraska.” 

In Hozvard v. Chesapeake & O. Ry. Co., 11 App. D. C. 

300, William H. Howard and Laura P. Howard, his wife, 
sued in the Supreme Court of the District of Columbia on 
November 12, 1887, to recover damages for injuries sus¬ 
tained by the wife, Laura, in Kentucky, in which state she 
had signed a release for the sum of $200. Among the pleas 
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filed by the defendant was one of accord and satisfaction, 
from which it appeared that the plaintiff Laura P. Howard 
for the sum of $200 paid to her had by writing - under seal 
fully discharged the defendant of all liability. The question 
was whether Laura P. Howard could give a valid release. 
There was no proof of the Kentucky law on the subject of 
the property rights of married women. The court held 
(point 6 of the syllabus): 

“In the absence of proof as to the property rights of 
a married woman in other states, it will be presumed by 
the courts of this state that the rule of the common law, 
or that in force here with respect to these rights, pre¬ 
vails in such other states.” 

And in the body of the opinion it is said: 

“If it be the rule of the common law, clearly the wife 
could not release the claim for damages. If it be the 
rule prevailing in the District, we are constrained to 
adopt the same conclusions.” 

The trial court did not undertake to determine the Vir¬ 
ginia law. All the court said on the subject is found on page 
18 of the Joint Appendix. We quote: 

“I might point out to you, first of all, that it is a rule 
of tort law that the law that governs is the place where 
the injury is inflicted. Normally, that means the place 
where the accident occurs. 

“In this case the governing law, the substantive law 
that prevails, is the law of Virginia, because the acci¬ 
dent happened some place outside of Richmond or some 
place down in Virginia, with the result that the attor¬ 
neys on both sides present Virginia law to emphasize 
the points that they desire to make, although I must say 
in this case that the plaintiff contends that the District 
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of Columbia law is applicable because this is the point 
where the car was originally taken.” * 

We respectfully submit that before the court decided the 
case under the Virginia law, it should have determined what 
the Virginia law is. In Meredith v. Winter Haven , 320 U. 
S. 228, 237-8, the court said: 


“Erie R. Co. v. Tompkins, supra, did not free the 
federal courts from the duty of deciding questions of 
state law in diversity cases. Instead it placed on them a 
greater responsibility for determining and applying 
state laws in all cases within their jurisdiction in which 
federal law does not govern. Accepting this responsi¬ 
bility, as was its duty, this Court has not hesitated to 
decide questions of state law when necessary for the 
disposition of a case brought to it for decision, although 
the highest court of the state had not answered them, 
the answers were difficult, and the character of the an¬ 
swers which the highest state courts might ultimately 
give remained uncertain.” 

But since the court did not declare the Virginia law on the 
subject we shall now undertake to do so. 

The Virginia Law 

In Crowell v. Duncan, 145 Va. 489, 134 S. E. 576, it 
was claimed that the driver of the car which struck a pedes¬ 
trian was of such intemperate habits that the owner was 
negligent in permitting him to use the car or in not taking 
steps to prevent him from using it. The driver was the son 
of the owner. The owner admitted he knew his son drank 


* The court was in error in stating that the plaintiff contended that 
the District law was applicable because the car was originally taken 
in the District. The same contention was made in oral argument as is 
made here and the same authorities were cited. 
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intoxicants. He knew also that his son had been arrested 
for transporting- ardent spirits. The trial court at the in¬ 
stance of the plaintiff granted instruction No. 2 which told 
the jury that if the father, J. W. Crowell, 

“knew or had reasonable cause to know of the habits of 
his son, then he is liable for the acts of his son, while 
running said automobile under the influence of intoxi¬ 
cants, unless the jury believe from the evidence that J. 
W. Crowell took effectual means to prevent the use of 
his automobile by his son.” 

and by No. 4 the court told the jury: 

“(4) The court instructs the jury that an automobile 
in the possession of and driven by a person under the 
influence of intoxicants is a dangerous instrumentality. 
And the law places the duty on an owner of an auto¬ 
mobile to use due care in preventing such use of said 
car, when the owner knows or has reason to know that 
one who has been operating the same is addicted to in¬ 
toxicants.” 

On pages 581 and 582 of 134 S. E. the court discussed 
at length the propriety of granting instructions No. 2 and 
No. 4. In support of the court's ruling that the instructions 
propounded correct propositions of law “Huddy on Auto¬ 
mobiles'' and “Berry on Automobiles” are cited. We quote: 

“In Huddy on Automobiles (5th Ed.) Sec. 202, the 
author says: 

Tf the owner of an automobile knowingly intrusts 
it to one who is incompetent, he may be liable for 
ensuing injuries.’ 

“In Berry on Automobiles (4th Ed.) Sec. 1144, p. 
1022, it is said: 
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‘Intrusting Automobile to Incompetent Person. 
Aside from the relation of master and servant, the 
owner of an automobile may be rendered liable for 
injuries inflicted by its operation by one whom he 
has permitted to drive the same, on the ground 
that such person, by reason of his want of age or 
experience, or his physical or mental condition, or 
his known habit of recklessness, is incompetent 
to safely operate the machine.’ ” 

And quoting from Gardiner v. Solomon, 75 So. 621, the 
court further said: 

“While automobiles are not inherently regarded as 
dangerous instrumentalities, and the owner thereof is 
not responsible for the negligent use of same, except 
upon the theory of the doctrine of respondent superior, 
yet there is an exception if he intrusts it to one, though 
not an agent or servant, who is so incompetent as to 
the handling of same as to convert it into a dangerous 
instrumentality, and the incompetency is known to the 
owner when permitting the use of the vehicle.” 

The court then proceeds to say that, while the cases refer 
chiefly to incompetence of persons entrusted by owners to 
drive their automobiles, the habit of drinking produces in¬ 
competence of which the owner assumes the risk just as ful¬ 
ly as if the driver was incompetent because of lack of experi¬ 
ence, or any other cause, and permitted him to drive his car, 
knowing he was incompetent. Continuing the court said: 

“Incompetence, recklessness, and accident are so uni¬ 
versally the sequel of drinking that an owner of an au¬ 
tomobile is put on notice of what is likely to occur if he 
does not take active steps to prevent anyone addicted to 
drinking from driving it. If he fails in the performance 
of this duty, he should suffer the consequences of his 
neglect.” 
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In conclusion the court stated: 

“For the reasons given, upon the whole case, we are 
of opinion that the evidence in this case is sufficient to 
support the verdict either upon the ground of ‘respon¬ 
deat superior,’ or upon the ground of negligence of the 
owner of the automobile in permitting one given to 
drinking intoxicants, and, because of this, potentially 
an incompetent and reckless driver, to use his automo¬ 
bile without restriction, and in not taking active mea¬ 
sures to prez'ent such a person from using his automo¬ 
bile at all (Emphasis supplied) 

Under the Crozccll case, since the defendants knew that 
Coates was incompetent, first because he did not have a 
driver’s license and. secondly, because he was a thief and an 
untrustworthy person and would be likely to steal the car or 
take it without permission and drive it recklessly because of 
such incompetency (as he. in fact, did), the defendants were 
negligent in not taking “effectual means to prevent the use” 
of the automobile by Coates. More than the ordinary duty 
devolved upon the defendants in this respect by reason of 
the fact that they actually directed the servant Coates to 
start the motor and thus place the car in operation. This 
was too great a temptation to Coates to drive the car, par¬ 
ticularly in view of his character and untrustworthiness. 

The Crowell case has been cited with approval in the 
following Virginia cases, all of which involved making auto¬ 
mobiles accessible to incompetent drivers: (a) Hackley v. 
Robey, 1938, 170 Va. 55, 195 S. E. 689. In that case the 
court said at pages 693-4 of 195 S. E.: 

“What we have said is not intended in anv way to 
impinge upon the doctrine laid down by us in Crowell 
v. Duncan, 145 Ya. 489 * * *”; 
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(b) Flanagan v. Kcllam, 187 Va. 754, 48 S. E. 2d 69, 
decided June, 1948; (c) McNeill v. Spindler, 1950, 191 Va. 
685, 62 S. E. 2d 13. In that case the court said at page 16: 

“The test of liability under the doctrine of intrust- 
ment is whether the owner knew, or had reasonable 
cause to know, that he was intrusting his motor vehicle 
to an unfit driver likely to cause injury to others.” 

and (d) Harrison v. Carroll, 139 F. 2d 247 (C. A. 4). In 
that case the court held that if the owner of an automobile 
who knowingly entrusts to one who is so incompetent by rea¬ 
son of intoxication as to convert it into a dangerous instru¬ 
mentality, may be held liable for ensuing injuries. He fur¬ 
ther said: 

“Similarly it is true that a custodian in charge of a 
car is responsible for the wrongful conduct of an in¬ 
competent person to whom the custodian knowingly in¬ 
trusts the vehicle.” 

Crozccll v. Duncan, supra, is cited in the opinion. 
This case is authority for the Virginia law because under 
Erie v. Tompkins, 304 U. S. 64, the case being a diversity 
case, the court was required to determine the Virginia law 
and decide the case according to that law. 

In Hines v. Garrett, 131 Va. 125, 108 S. E. 690, a girl 
between 18 and 19 years of age was a passenger on a rail¬ 
road train. She was carried beyond the station and dis¬ 
charged. She undertook to walk back along an unprotected 
route known to the company to be traversed by disreputable 
persons. Before she reached the station two men committed 
rape upon her person and she sued the railroad company for 
damages and obtained a verdict upon which judgment was 
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rendered. Upon appeal the case was reversed because of 
errors in certain instructions but the court clearly laid down 
the law to the effect that if the railroad company knew 
that the route along which the plaintiff had to pass in walk¬ 
ing back to the station was infested by disreputable char¬ 
acters, whether her wrongful ejection from the train was 
the proximate cause of the offense committed against her by 
the two men was a question for the jury. We quote: 

“Coming now to the second question, and assuming 
in this discussion that the plaintiff did not, in legal con¬ 
templation, voluntarily leave the train and thus end the 
relationship of carrier and passenger between her and 
the defendant, could the jury, under the evidence as to 
the character of the place, have been permitted to find 
that the assaults to which she was subjected were ap¬ 
proximately caused by her wrongful ejection from the 
train ? 

“With this question we have no difficulty; it is clearly 
to be answered in the affirmative. 

“In the case of N. & W. Rv. Co. v. Whitehurst, 
125 Va. 260, 263, 99 S. E. 568,'569, Judge Burks, de¬ 
livering the opinion of this court, said: 

‘The “foreseeableness,” or reasonable anticipa¬ 
tion of the consequences of a wrongful or negli¬ 
gent act, is not the measure of liability of the guilty 
party, though it may be determinative of the ques¬ 
tion of his negligence. When once it has been de¬ 
termined that the act is wrongful or negligent, the 
guilty party is liable for all the consequences which 
naturally flow therefrom, whether they were rea¬ 
sonably to have been anticipated or not, and in 
determining whether or not the consequences do 
naturally flow from the wrongful act or neglect, 
the case should be viewed retrospectively; that is 
to say, looking at the consequences, were they so 
improbable or unlikely to occur that it would not 
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be fair and just to charge a reasonably prudent 
man with them. If not, he is liable. This is the 
test of liability, but when liability has been estab¬ 
lished, its extent is to be measured by the natural 
consequences of the negligent or wrongful act. 
The precise injury need not have been anticipated. 
It is enough if the act is such that the party ought 
to have anticipated that it was liable to result in 
injury to others/ ” 

And on the subject of proximate cause the court said: 

“The chief defense under this branch of the case 
seems to be based upon the proposition that, even if the 
plaintiff was negligently required to leave the train, the 
assaults upon her cannot be regarded as the proximate 
cause of that negligence, because they resulted from an 
independent act of third persons over whom the de¬ 
fendant had no control and with whom it had no rela¬ 
tion. Numerous authorities are cited in support of this 
proposition. We shall content ourselves, in the main, by 
saying that only a few of the cases relied upon appear 
to us difficult of substantial distinction from the present 
case, and that to such as are in conflict with the views 
herein expressed we are unable to give our approval.” 

Upon the question of whether the wrongful act of Coates 
in driving the car, under the special circumstances in the 
case, without the permission of the owner, constitutes an 
intervening and superseding act which insulates the negli¬ 
gence of the defendants in leaving the car available to him 
and thus relieves them from liability, Pierce and Mahone 
v. Ford Motor Co., 190 F. 2d 910, is instructive. In that 
case Judge Parker of the Fourth Circuit had occasion to 
determine the Virginia law on the subject. He said quoting 
from Atlantic Greyhound Corp. v. McDonald, 125 F. 2d 
849,852: 
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‘'It is well settled under the law of Virginia that ‘a 
cause, to be superseding cause, must entirely super¬ 
sede the operation of the negligence of the defendant, 
so that such cause alone without the defendant's negli¬ 
gence contributing in the slightest degree thereto, in 
fact produced the injury.’ ” 

Judge Parker also quoted the following paragraph from 
Foley v. Pittsburgh-Des Moines Co., 361 Pa. 1, 68 A. 2d 
517, which in turn was quoted from “Harper on Torts’’: 

“A negligent defendant cannot escape liability be¬ 
cause of a failure on the part of some third person to 
perform an affirmative duty which, if properly per¬ 
formed, would have enabled the plaintiff to avoid the risk 
created by the defendants’ negligence. The failure of 
the other to inspect adequately may make him liable 
to the party harmed, but will not relieve the defendant 
whose negligence was responsible for the hazard in the 
first place.” 

Reasoning by analogy the failure of Coates to exercise 
the proper degree of care in the operation of the car un¬ 
doubtedly makes him liable but it does not relieve the de¬ 
fendants whose negligence was responsible for the hazard in 
the first place. 

In Standard Oil Company v. Wakefield, 102 Va. 824, 40 
S. E. 830, referred to by Judge Parker, it is said on this 
subject: 


“The liability depends upon the rule of natural and 
proximate cause and contemplation of consequences.” 

What reasonable man. may we ask, would not contem¬ 
plate that a Negro, virtually an habitual criminal, wholly 
untrustworthy, would not in all probability drive an auto- 
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mobile when it is left subject to his control and he is told 
to start the motor and run it idle to charge the battery, 
particularly when afforded the opportunity by the absence 
of all supervision ? We submit that all fair minded reason¬ 
able men would answer this question “Not one.” If so, the 
defendants were negligent and their negligence was a proxi¬ 
mate cause of the injuries to the plaintiff. 

Other Virginia cases on this subject are: Appalachian 
Power Co. v. Wilson, 142 Va. 468, 129 S. E. 277; Clinch- 
field, etc., Co. v. Ray, 121 Va. 318, 93 S. E. 601; City Gas 
Co. v. Webb, 117 Va. 269, 84 S. E. 645; C. & 0. v. Crum, 
140 Va. 333, 125 S. E. 301; Hines v. Garrett, 131 Va. 125, 
108 S. E. 690; Scott v. Simms, 188 Va. 808, 51 S. E. 2d 250; 
Crist v. Fitzgerald, 189 Va. 109, 52 S. E. 2d 145; Spence 
v. American Oil Company, 171 Va. 62, 197 S. E. 468, 118 
A. L. R. 1120; Jefferson Hospital, Inc. v. Van Lear, 186 Va. 
74, 41 S. E. 2d 441; Wallace v. Jones, 168 Va. 38, 190 S. E. 
82; Roanoke Railway and Electric Company v. Whitner, 
173 Va. 253.3 S.E. 2d 169. 

In C. & O. v. Crum, supra, the court said that the super¬ 
vening cause must be a new effective cause which, operating 
independently of anything else, becomes the proximate cause 
of the accident. And in Hines v. Garrett, supra, the court 
said that the proposition does not apply where the very 
negligence alleged consists of exposing the injured party to 
the act causing the injury. And in Jefferson Hospital, Inc. 
v. Van Lear, supra, it was said that an intervening cause 
does not operate to exempt a defendant from liability if that 
cause is put into operation by the defendant’s wrongful act 
or omission. 
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The General Common Law 

We shall first discuss the cases citing, with approval, the 
District cases. The leading case decided on common law 
principles, and the only case found concerning operative 
facts similar to those in the Boland case, is the case of 
Morris v. Bolling, 31 Tenn. App. 577, 218 S. W. 2d 754, 
certiorari denied by Supreme Court of Tennessee in 1949. 
In that case, the plaintiff alleged that defendants’ driver 
left a taxi cab unattended with the key in the ignition and 
the motor running, and with a drunken passenger sitting 
alone in the front seat. While the taxi driver was gone the 
drunk negligently drove the cab into plaintiff's automobile. 
The trial court refused to direct a verdict for defendants and 
refused to grant defendants a new trial after judgment for 
the plaintiff, which action was approved by the appropriate 
Court of Appeals. 

It was insisted on behalf of the defendants that the act 
of their driver in leaving the keys in the ignition switch of 
the cab with the drunk in the front seat was not negligence 
and was not the proximate cause of the accident; that the 
intervening act of the drunk in starting the cab while the 
driver was away absolved the defendants of liability for 
damages suffered by plaintiff; and that the negligent man¬ 
ner in which the drunk drove the cab was the proximate 
cause of the accident. 

In answering the contentions set forth by the owners of 
the cab, which are, in effect, the same as those of the de¬ 
fendants in the Boland case, the Court said: 

“Vol. 38 Am. Jur., §70, page 726, refers to causes 
anticipated or reasonably foreseeable as follows: 

‘The rule that the causal connection between a 
person’s negligence and an injury is broken by the 
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intervention of a new, independent, and efficient 
intervening cause so that the negligence is not ac¬ 
tionable, is subject to the qualification that if an 
intervening cause was foreseen or reasonably 
might have been foreseen by the wrong-doer, his 
negligence may be considered the proximate cause 
of an injury, and he may be held liable, notwith¬ 
standing the intervening cause. The intervention 
of independent intervening causes will not break 
causal connection if the intervention of such forces 
was itself probable or foreseeable. Any number of 
causes and effects may intervene between the first 
wrongful cause and the final injurious conse¬ 
quence: and if they are such as might, with reas¬ 
onable diligence, have been foreseen, the last re¬ 
sult, as well as the first, and every intermediate re¬ 
sult, is to be considered in law as the proximate 
result of the first wrongful cause. The theory is 
that negligence continues and operates contempo¬ 
raneously with an intervening act which might 
reasonably have been anticipated, so that the neg¬ 
ligence can be regarded as a concurrent cause of 
the injury inflicted, which, as hereinbefore stated, 
is a cause which the law regards as responsible,’ 
citing, Ostergard v. Frisch, 333 Ill. App. 359, 77 
N. E. 2d 537, and cases cited: Schaff et al. v. R. 
W. Claxton, Inc. 79 U. S. App. D. C. 207, 144 F. 
2d 532. 

The most recent case on the subject is the case of Ney v. 
Yellow Cab Co. 117 N. E. 2d 74, decided by the Supreme 
Court of Illinois on January 20, 1954, where the plaintiff 
sought recovery for damage to his parked automobile caused 
by the negligent driving of a thief in attempting to make 
good his escape. There, the employee of the taxi cab owner, 
while in the scope of his employment, left the taxi cab un¬ 
attended with the key in the ignition and the motor running 
in violation of a statute, and a thief stole the taxi cab. Al- 
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though the plaintiff in this case based his first contention up¬ 
on the defendant's violation of the statute as the act consti¬ 
tuting the proximate cause of the injury, he also contended 
that irrespective of the statute, there would be a common 
law liability under the same circumstances and that in either 
event, the questions of negligence and proximate cause 
would be, under the facts alleged, questions of fact and not 
questions of law. 

In deciding the question, “Is the act of the thief an inter¬ 
vening. independent, efficient force which breaks the causal 
connection between the original wrong and the injury?’’ 
the Court said: 

“Where an independent agency intervenes, the solu¬ 
tion of the problem becomes aggravated. The rules are 
without substantial contradiction and are universally 
applicable, but their practical application yields varying 
and contradictory results. In Neering v. Illinois Cen¬ 
tral Railroad Co., 383 Ill. 366, 50 X. E. 2d 497, 503, 
we stated: ‘What constitutes proximate cause has been 
defined in numerous decisions and there is practically 
no difference of opinion as to what the rule is. The 
injury must be the natural and probable result of the 
negligent act or omission and be of such a character as 

O c* 

an ordinarily prudent person ought to have foreseen as 
likely to occur as a result of the negligence, although 
it is not essential that the person charged with negli¬ 
gence should have foreseen the precise injury which re¬ 
sulted from his act.’ In Johnston v. City of Eiast Moline, 
405 Ill. 460, 91 A T . E. 2d 401. 403, we declared: * * * 
'The intervention of independent, concurrent or inter¬ 
vening forces will not break causal connection if the 
intervention of such forces was, itself, probable or 
foreseeable. (Citations)’ 

“A further problem is presented when the independ¬ 
ent agency is an illegal or criminal act. * * * The in¬ 
tervention of a criminal act, however, does not nec- 
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essarily interupt the relation of cause and effect be¬ 
tween negligence and an injury. If at the time of the 
negligence the criminal act might reasonably have been 
foreseen, the causal chain is not broken by the inter¬ 
vention of such act. 38 Am. Jur. 728-9. 

* * * 

‘'Cases similar in facts to the one at bar have reached 
the higher courts of this State, of Massachusetts, 
Minnesota. Indiana, Michigan, Louisiana, New York, 
Xew Jersey, and the District of Columbia, wherein 
experienced and learned lawyers and judges have dif¬ 
fered on this question of probable cause. That reason¬ 
able minds can and have disagreed on this question can¬ 
not be denied. With these incontrovertible facts before 
us, we recall the reasoning of Justice Cardoza (Pals- 
graf v. Long Island R.R. Co. (1928) 249 X. Y. 339, 
162 X. E. 99, 100, 49 A. L. R. 1253) that the range of 
reasonable apprehension is at times for the court, and 
at times, if varying inferences are possible, a question 
for the jury. The possibility of varying inferences in 
a case such as the one before us has been amply demon¬ 
strated. Certain facts may exist which a jury of reas¬ 
onable men would consider as determinative in leading 
to a conclusion of liability or nonliability, all according 
to the circumstances of the particular case. * * * The 
nature of the community, its population, the elements of 
time and space in innumerable aspects, may in certain 
cases be deemed material facts for a jury’s considera¬ 
tion. 

“We are in agreement with the court below in our 
belief that reasonable men might differ on the question 
where there were special circumstances surrounding 
the defendant's violation of the statute which may be 
the proximate cause of the damage that followed. We 
do not mean to be understood as holding that given a 
cause similar to the facts in the Palsgraf case we would 
hold otherwise than in the majority opinion; we do, 
however, believe that under the circumstances as pre¬ 
sented in the case before us we find no persuasive au¬ 
thority and no impelling reasoning for this court to 
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hold, as a matter of law, that no actionable negligence 
can exist.” (Emphasis supplied.) 

The Appellate Court of Illinois, 1st District, 3rd Division, 
108 N. E. 2d 508. 348 Ill. App. 161, rendered its decision in 
the Ney case, supra, on October 22, 1952. In analyzing the 
decisions of foreign jurisdictions that Court said: 

“In the District of Columbia in similar cases where 
the primary negligence consists of the violation of a 
statute or ordinance, that negligence is in itself the le¬ 
gal or proximate cause of the subsequent injury which 
the law' violated was intended to prevent. Ross v. Hart¬ 
man, 78 U. S. App. D. C. 217, 139 F. 2d 14, 158 A. L. 
R. 1370. Defendant correctly states that this holding 
goes further than the holdings in Illinois courts. In 
the absence of a violation of an ordinance or statute 
the District of Columbia courts apply the foreseeability 
rule. Schaff v. Claxton, Inc. 79 U. S. App. D. C. 207, 
144 F. 2d 532.” 

After analyzing the most recent decisions in various 
jurisdictions, that Court said: 

“Sec. 448(b) of the Restatement of Torts is cited 
in the Ostergard dissent, in Rcii v. Vaniska, Inc., and 
in Anderson v. Theisen. In substance it is that the act 
of the third person in committing a crime or intentional 
tort is a superseding cause of the injury to another, 
although the actor’s negligent conduct created a situa¬ 
tion which afforded an opportunity to the third person 
to commit such a tort or crime, unless there were spe¬ 
cial circumstances from which the actor reasonably 
should have known that his actions w r ere availing such 
a third person the opportunity to commit such a tort or 
crime.” (Emphasissupplied.) 

Of course, in the Boland case, defendants’ agent created 
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and caused the very “special circumstances'* from which he 
should reasonably have known “that his actions were avail¬ 
ing such a third person the opportunity to commit such a 
tort or crime,” which undoubtedly creates a liability on the 
part of the defendants for the acts of that third person un¬ 
der the common law. 

The Court further said in the Ncy case: 

“The injury must be the natural and probable result 
of the negligence and such as an ordinarily prudent 
person ought to have foreseen as likely to result, and 
an intervening act will not itself become the proximate 
cause if it was itself probable and foreseeable. In the 
Ostergard case, this rule was applied by the majority. 
It appears therefore that fundamentally the same rule 
was applied in Illinois, Massachusetts, Minnesota, and 
New’ Jersey, but wbth different results. The decision in 
each case, whatever the result, depends upon what the 
court in retrospect thinks the primary tort-feasor knew 
or should have known for prudent foresight at the 
time. 

* * * 

“We think reasonable men might differ on the ques¬ 
tion whether defendant’s driver should not have fore¬ 
seen that leaving his taxicab unattended with the key 
in the ignition at or near 400 W. 63rd Street in Chi¬ 
cago on December 20, 1947, would probably result in 
someone stealing it, and, while in flight, driving it 
negligently into plaintiff’s automobile. We think that 
reasonable men might differ on the question whether 
the response to the situation created by the defend¬ 
ant’s driver in the instant case was, or was not, an ex¬ 
traordinary response for the thief, so as to be or not 
be the proximate cause of the injury. We think that 
they might differ on the question whether there were 
special circumstances surrounding the defendant’s vio¬ 
lation of the statute w r hich made it the proximate cause 
of the damage that followed. For these reasons w r e 
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conclude that no showing has been made upon which we 
should decide differently in this case than the majority 
in the First Division did in Ostergard v. Frisch. We 
think that the question of the defendant’s liability was 
for the jury, and we therefore follow Ostergard v. 
Frisch.” (Emphasis supplied) 

In the case of Ostergard v. Frisch, 333 Ill. App. 359, 77 
N. E. 2d 437, decided by the same court in 1948, plaintiff 
there alleged that the defendant violated a statute bv leav- 
ing his automobile unattended on the street with the key 
in the ignition and that a thief drove the automobile away. 
According to the Court, the precise question had not there¬ 
tofore been decided in Illinois although the case of Moran 
v. Borden Co., 309 Ill. App. 391, 33 N. E. 2d 166, involved 
“a violation of this statute, but it did not involve the act of a 
thief driving off with the car.” We quote: 

‘‘The injury resulted from tampering with the car by 

children, who had been loitering around the automobile 

and whom the driver of the car had seen and should 

have known were likelv to meddle with his car. He left 

* 

the car unattended in the alley, with the key in the 
ignition, and while absent, one of the children succeeded 
in setting the car in motion, injuring one of the other 
children. This court, in speaking of proximate cause, 
309 Ill. App. at page 394, 33 N. E. 2d at page 168, 
quoted from Wintersteen v. National Cooperage & 
Woodenware Co., 361 Ill. 95,197 N. E. 478: 

‘The intervention of independent, concurrent or 
intervening forces will not break the causal con¬ 
nection if the intervention of such independent 
force was itself probable and foreseeable.’ 

“In Elgin, A. & S. Traction Co. v. Wilson, 217 Ill. 47, 
75 N. E. 436, a switchman left a switch unlocked and 
it was opened by a trespasser which brought about the 



collision. The court, 217 Ill. at page 52, 75 N. E. at 
page 437, said: 

‘That a collision was caused by the tortious act of 
a stranger could have no effect to relieve the com¬ 
mon carrier from responsibility to an injured pas¬ 
senger, if the failure of the carrier to do that which 
human foresight and forethought would have sug¬ 
gested presented the opportunity for the commis¬ 
sion of the tortious act.’ ” 

The Illinois Court, in the Ostergard case, quoted in part 
from the decision in Ross v. Hartman, as follows: 

“An unlocked motor vehicle creates little more risk 
of theft than an unlocked bicycle, or for that matter, 
an unlocked house, but it creates much more risk that 
meddling by children, thieves, or others will result in 
injuries to the public.” 

* * * 

“The fact that the intermeddler's conduct was itself 
a proximate cause of the harm, and was probably crim¬ 
inal, is immaterial * * * The rule we are adopting 
tends to make the streets safer by discouraging the 
hazardous conduct which the ordinance forbids. It puts 
the burden of the risk, as far as may be, upon those 
who create it. Appellee’s agent created a risk which 
was both obvious and prohibited. Since appellee was 
responsible for the risk, it is fairer to hold him re¬ 
sponsible for the harm than to deny a remedy to the 
innocent victim.” 

The Court further said: 

“The same court in Schaff v. Claxton, 79 U. S. App. 
D. C. 207, 144 F. 2d 532, followed its reasoning in 
Ross v. Hartman, even though it did not involve a vio¬ 
lation of the ordinance, since the owner did not park 
the car upon the public street, in violation of the ordi- 
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nance, but parked it in a parking lot next to a restau¬ 
rant, with the key in the ignition. A stranger drove off 
with the truck and injured plaintiff. It was held that 
even without an ordinance, it was a question for the 
jury as to whether the negligence of defendant, com¬ 
bined with that of the thief, under such circumstances, 
was the proximate cause of the accident.” 

With reference to the doctrine of foreseeableness, appli¬ 
cable to the owner, the court said: 

“He should not be permitted to say that he could not 
reasonably foresee that by leaving the key in the igni¬ 
tion, one might tamper with or steal the car and become 

reckless in its operation, causing damage.” 

* * * 

“He is required by all rules of common sense and 
reason to know that a thief, in his effort to escape from 
the scene of the theft, may have no greater regard for 
traffic lights or traffic regulations than he had for the 
criminal statute making it a felony to steal the car. He 
must foresee that the thief who steals his car will not 
be concerned, when fleeing from the scene of the theft, 
about the rule of care and diligence in driving the car 
which a driver is required under the law to exercise. 

After an exhaustive review and a keen analysis of the 
case law, the court concluded: 

“The reasoning in Ross v. Hartman; Schaff v. Clax- 
ton; Malloy v. Newman; Maggiore v. Laundry and 
Dry Cleaning Service, and Moran v. Bordon Co. is 
sound and should be followed.” 

The dissenting opinion of Niemeyer, P. J., in the Oster- 
gard case is enlightening, because it demonstrates that under 
special circumstances , similar in principle to those of this 
case, he would have affirmed. We quote: 
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“Where the movement of cars has been caused by 
children whom the person leaving the automobile un¬ 
attended has reason to believe might play around and 
on the car, such person, notwithstanding the general 
rule of non-liability for acts of third persons, is held 
liable for the resulting injuries. (Citations). The rea¬ 
son underlying these cases is, as stated in Kennedy v. 
Hedberg, 159 Minn. 76, 80, 198, N. W. 302, ‘that it is 
a matter of common knowledge that boys are likely to 
experiment with the operation of any mechanism which 
can be set in motion, whereas it is unreasonable to 
suppose that a person who has reached years of dis¬ 
cretion will do so/ ” 

Mr. Justice Niemeyer concluded: 

“In the absence of special circumstances, no recovery 
can be had for an injury resulting from the criminal 
act of a third person although there existed at the time 
a condition produced by the negligence of the defend¬ 
ant which made the criminal act possible or less diffi¬ 
cult to accomplish. 38 Am. Jur., Negligence, sec. 71; 
Bradshaw v. Edgar County Nat. Bank, 130 Ill. App. 
37; Aune v. Oregon Trunk Ry., 151 Or. 622, 51 P. 2d 
663; Frazer v. Chicago R. F. & P. Ry. Co., 101 Kan. 
122, 165 P. 831, L. R. A. 1917F, 749; Chancey v. Nor¬ 
folk & W. Ry. Co., 174 N. C. 351, 93 S. E. 834, 
L. R. A. 1018A, 1070, Ann. Cas. 1918E, 580. Conse¬ 
quently, an intervening, wilful, malicious or criminal 
act of a third person is generally considered to be a new 
and independent force which breaks the causal con¬ 
nection between the original wrong and the injury and 
itself becomes a direct, immediate and proximate cause 
of the injury. Restatement of the Law, Torts, Sec. 448, 
comment b; Milostan v. City of Chicago, 148 Ill. App. 
540; Illustrative of special circumstances known to de¬ 
fendant which will render him liable for negligence, 
even though the criminal act of a third person inter¬ 
venes, is Neering v. Ill. Central R. R. Co., 383 Ill. 366, 
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50 N. E. 2d 497, where the defendant permitted 
vagrants and vagabonds to congregate during the night 
on and around its railway station platform in an un¬ 
protected place, and was held liable for an assault upon 
one of its patrons. In the present case there is no evi¬ 
dence of any special fact or condition increasing the 
probability of the theft of defendant's car and the sub¬ 
sequent negligent conduct of the thief.” 

It is important to note that Mr. Justice Niemeyer refers to 
the case of Neering v. III. Central R. R. Co., supra, as “illus¬ 
trative of special circumstances known to defendant which 
will render him liable for negligence, even though the criminal 
act of a third person intervenes.” The Neering case was a 
passenger's action against a carrier for injuries suffered as 
a result of being assaulted and raped while the passenger 
was awaiting the arrival of a suburban train at the carrier’s 
station. There was evidence that the station was located in 
a rather isolated section in the heart of a switching center 
which was infested with undesirable characters and that the 
carrier had notice thereof. It is more important to note 
that the facts in this case are identical in principle with 
those in the Virginia case of Hines v. Garrett, supra, where 
a passenger was carried beyond the station and discharged, 
and while walking back over an unprotected route known 
by the railway company to be infested with disreputable 
persons, was attacked and raped. So, even under the dis¬ 
senting opinion of Mr. Justice Niemeyer, the plaintiff was 
entitled, in this case, to have the issues of negligence and 
proximate cause submitted to the jury. 

In Richards v. Stanley, decided August 24, 1953, re¬ 
ported in C. C. H. Automobile Cases, 2d, Vol. 4 at page 4, 
the defendant parked her car in a busy area and left it un¬ 
locked, unattended and with the keys in the ignition. One 
Rawlings entered the car and drove it away and collided 
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with the plaintiff. The plaintiff sought to recover for his 
injuries from Stanley. While the petition alleged that the 
defendant’s act of leaving the keys in an unattended auto¬ 
mobile was contrary to a local ordinance, rules of pleading 
prevented him from proving the ordinance and he was 
forced to rely upon the common law. The trial judge non¬ 
suited the plaintiff. The court of appeals held that a ques¬ 
tion of fact for the jury was presented both on the issue 
of whether the defendant Stanley’s action constituted negli¬ 
gence and, if so, whether such negligence was a proximate 
cause of the accident. 

In Barbanes v. Brown, 110 N. J. Law 6, 163 Atl. 148, 
the defendant parked his car and left it unattended, leaving 
two small irresponsible children in the car, whom he had 
with him. After he departed, the children, seated on the 
front seat, played and meddled with the machinery, got the 
car started and then jumped out, while the car rolled back¬ 
wards down the hill and injured the plaintiff. The court held 
that the evidence, considered as a whole, amply justified the 
conclusion that the defendant failed to exercise reasonable 
care, and that such negligence was the proximate cause of 
the injury to the plaintiff. 

In Milton Bradley Co . v. Cooper, 79 Ga. App. 302, 53 
S. E. 2d 761, 11 A. L. R. 2d 1019 (1949), the court held 
that the issues of proximate cause and foreseeability of the 
actions of an intervening agency were questions for the 
jury and could not be determined as a matter of law. In that 
case a wholesaler sold some toy bombs to a retailer who was 
engaged in selling these bombs to the public contrary to a 
local ordinance. The retailer’s son, who was allowed the 
full run of the store, took one of the bombs out of the store 
and injured the plaintiff. Both the wholesaler and the re¬ 
tailer were held liable. 

In Moscly v. Arden Farms Co., 26 Cal. 2d 213, 157 Pac. 
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2d 372, 158 A. L. R. 872, the court rather diligently went 
into the questions of negligence, proximate cause and the 
effect of an intervening agency. In that case, a milk dealer 
had left some crates of empty milk bottles on a park strip 
between the street curb and the sidewalk, and an unknown 
person removed two of the crates to the opposite side of 
the sidewalk, where they were concealed by weeds and 
where they caused a personal injury to the plaintiff. The 
court said, among other things: 

“In other words, the actor’s conduct must always be 
gauged in relation to all the other material circum¬ 
stances surrounding it and if such other circumstances 
admit of a reasonable doubt as to whether such ques¬ 
tionable conduct falls within or without the bounds 
of ordinary care, then such doubt must be resolved as 
a matter of fact rather than of law.” 

See also in this connection, Tierney v. New York Dugan 
Bros., 288 N. Y. 16, 41 N. E. 2d 161; Moran v. Bor don Co., 
309 Ill. App. 391, 33 N. E. 2d 166; Gumbrell v. Clausen - 
Flanagan Brewery, 192 N. Y. S. 151; Connell v. Borland, 
228 N. Y. S. 20, 248 N. Y. S. 641, 162 N. E. 557; Camp¬ 
bell v. Model Steam Laundry, 190 N. C. 649, 130 S. E. 638; 
Ferrell v. Dixie Cotton Mills, 157 N. C. 528, 73 S. E. 142; 
Lee v. Van Beuren and New York Bill Posting Co., 180 
N. Y. S. 295. 

In Di Gironimo, et al v. American Seed Co., 96 F. Supp. 
795, an injured minor sought to recover from a dealer who 
sold an air rifle to another minor under age of sixteen, which 
buyer permitted a third boy, under age of seventeen, to shoot 
the air rifle and cause an injury to the plaintiff. The Court 
held that on motion to dismiss before trial that it could not 
be said that the action of the third person was not forseeable, 
or that likelihood of a third person’s act was not a hazard 
that made the defendant’s conduct negligent, and the motion 



39 


to dismiss was denied. In the course of the opinion, Judge 
McCranery, District Judge, said: 

“Defendant argues that the fact that a third person, 
one other than the purchaser of the rifle, fired the gun 
broke any potential chain of causation between the 
alleged negligent act of the defendant and the injury. 
The act of the third person, it is urged, constituted an 
independent intervening act of negligence which super¬ 
seded any negligence of the defendant as a cause of the 
harm. But the law of Pennsylvania is otherwise in the 
circumstances that exist in this case. Intervening hu¬ 
man action, whether innocent or negligent, is not a 
superseding cause of harm which an actor’s conduct is 
a substantial factor in bringing about, if such action 
ought to have been foreseen, Nelson v. Duquesne Light 
Co., 338 Pa. 37, 12 A. 2d 299, 128 A. L. R. 1257; 
Mautino v. Piercedale Supply Co., 338 Pa. 435, 13 A. 
2d 51. See, Restatement of the Law of Torts, Sec. 447. 
And it cannot be said now, on a motion to dismiss be¬ 
fore trial, that the action of the third person was not 
foreseeable. Furthermore, Tf the realizable likelihood 
that a third person may act in a particular manner is 
the hazard or one of the hazards which makes the actor 
negligent, such an act whether innocent, negligent, in¬ 
tentionally tortious or criminal does not prevent the 
actor from being liable for harm caused thereby.’ 
Restatement of the Law of Torts, Sec. 449; see also, 
Pennsylvania Annotations. It cannot now be said that 
the likelihood of the third person’s act w r as not a hazard 
that made defendant’s conduct negligent.” 

The Growth and Development of the Common Law 

In Ross v. Hartman, 139 F. 2d 14, this Court, in over¬ 
ruling Squires v. Brooks , said: 

“That case was decided in 1916. On facts essentially 
similar to these, and despite the presence of a similar 
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ordinance, this court held that the defendant’s act in 
leaving the car unlocked was not a ‘proximate’ or legal 
cause of the plaintiff’s injury because the wrongful act 
of a third person intervened. We cannot reconcile that 
decision with facts which have become clearer and 
principles which have become better established than 
they were in 1916, and we think it should be over¬ 
ruled.” 

In Nye v. Yellow Cab Co., supra, the Court waxed elo¬ 
quent on the subject of the growth and development of the 
common law. We quote: 

“Since the decision in the Palsgraf case in 1928, the 
course of events in the world has done a great deal to 
make life over. What might have been regarded as 
fanciful, imaginary and conjectural a quarter of a cen¬ 
tury ago are today matters of common acceptance. 
Atomic and thermonuclear power, television, jet pro¬ 
pulsion, guided missiles, electronics, anti-biotics and 

manv other advancements and discoveries in science 
* 

were unheard of in the lay world of not too long ago. 
Likewise, many problems, confronting the public and 
the authorities in respect to traffic regulation and con¬ 
trol result from a new mechanized age in which speed 
is the dominant factor. 

“The common law has established itself in the his¬ 
tory of jurisprudence because of its flexibility in its 
recognition of and adaptation to changing times and 
mores; and, as adopted by our legislature, ‘is a system 
of elementary rules and of general judicial declarations 
of principles, which are continually expanding with the 
progress of society, adapting themselves to the gradual 
changes of trade, commerce, arts, inventions, and the 
exigencies and usages of the country.’ Amann v. Faidy, 
415 Ill. 422, 114 N. E. 2d 412, 418; Kreitz v. Behrens- 
meyer, 149 Ill. 496, 36 N. E. 983, 24 L. R. A. 59. The 
increase in population and number of motor vehicles 
owned and operated in this country in the past few 
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years is well known. The increase of casualties from 
traffic accidents is a matter of common knowledge and 
concern. The incidence of automobile thefts and dam¬ 
ages and injuries resulting from such larcenous esca¬ 
pades has accordingly incresaed. Juvenile delinquency 
has reached proportions alarming to everyone. Three 
major wars during the lifetime of this generation have 
had their effect upon the mental attitudes, not only 
upon those who endured the physical suffering and 
mental anguish, but upon all our society. Comparative 
regard and disregard for the rights and property of oth¬ 
ers have not been unaffected. Automobiles, once consid¬ 
ered a luxury, are now considered by many to be a neces¬ 
sity. The man who once walked a mile now drives a block. 
The speed and power of automobiles have increased to 
the extent that safety experts are now showing keen 
awareness of their potentials even in the hands of right¬ 
ful owners and careful operators. Incidents of serious 
havoc caused by runaway thieves or irresponsible juve¬ 
niles in stolen or ‘borrowed’ motor vehicles frequently 
shock the readers of the daily press. With this back¬ 
ground must come a recognition of the probable danger 
of resulting injury consequent to permitting a motor 
vehicle to become easily available to an unauthorized 
person through violation of the statute in question. The 
percentage of cases of this nature or the incidence of 
injury done where an independent force has intervened 
after such violation, however, is not the standard or 
measure of liability. We are here concerned only with 
the question as to whether or not this intervening force 
is without or within the range of reasonable anticipa¬ 
tion and probability. 

“Justice requires that we do more than honor and 
respect prior judicial decisions, for if only these two 
considerations were our guideposts then the path of 
jurisprudence would never change irrespective of a 
changing world. Cases similar in facts to the one at 
bar have reached the higher courts of this State, of 
Massachusetts, Minnesota, Indiana, Michigan, Louisi¬ 
ana, New York, New Jersey, and the District of Co- 
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lumbia, wherein experienced and learned lawyers and 
judges have differed on this question of probable cause. 
That reasonable minds can and have disagreed on this 
question cannot be denied. With these incontrovertible 
facts before us, we recall the reasoning of Justice 
Cardozo, that the range of reasonable apprehension is 
at times for the court, and at times, if varying infer¬ 
ences are possible, a question for the jury. The pos¬ 
sibility of varying inferences in a case such as the one 
before us has been amply demonstrated. Certain facts 
may exist which a jury of reasonable men would con¬ 
sider as determinative in leading to a conclusion of lia¬ 
bility or nonliability, all according to the circumstances 
of the particular case. Assume a defendant violates the 
statute in question, yet before leaving the vehicle he 
secures the doors and windows. Or assume he has a 
reliable or an unreliable person nearby watching the 
vehicle for him. Or assume he leaves his car within 
view of a police officer who knows defendant and is 
acquainted with his habit of so leaving his car. Or 
assume the intervening third party drove the car care¬ 
fully. Many other varying examples could be con¬ 
structed which would have different material circum¬ 
stances. The nature of the community, its population, 
the elements of time and space in innumerable aspects, 
may in certain cases be deemed material facts for a 
jury’s consideration/’ 

In Barnes Coal Corp. v. Retail Coal Merchants Ass'n, 
et al, C. C. A. 4th, 1942, 128 F. 2d 645, 648-9, the court, 
speaking through Judge Parker, said: 

“It must be remembered, in this connection, that the 
common law is not a static but a dynamic and growing 
thing. Its rules arise from the application of reason 
to the changing conditions of society. It inheres in the 
life of society, not in the decisions interpreting that life; 
and, w’hile decisions are looked to as evidence of the 
rules, they are not to be construed as limitations upon 


43 


the growth of the law but as landmarks evidencing its 
development. As was said in Hurtado v. California, 
110 U. S. 516, 530, 4 S. Ct. 292, 28 L. Ed. 232, ‘Flexi¬ 
bility and capacity for growth and adaptation is the 
peculiar boast and excellence of the common law’; and, 
in the recent case of Funk v. United States, 290 U. S. 
371, 54 S. Ct. 212, 216, 78 L. Ed. 369, 93 A. L. R. 
1136, wherein the ancient rule that the wife was not a 
competent witness for the husband in a criminal trial 
was repudiated on the ground that it was no longer in 
harmony with the spirit of the common law as it had 
developed, the Court quoted this statement from Hur¬ 
tado v. California as to the flexibility and capacity for 
growth of the common law, and went on to say: ‘To 
concede this capacity for growth and change in the 
common law by drawing “its inspiration from every 
fountain of justice/’ and at the same time to say that 
the courts of this country are forever bound to per¬ 
petuate such of its rules as, by every reasonable test, are 
found to be neither wise nor just, because we have once 
adopted them as suited to our situation and institutions 
at a particular time, is to deny to the common law in the 
place of its adoption a “flexibility and capacity for 
growth and adaptation” which was the “peculiar boast 
and excellence” of the system in the place of its ori- 


Surely the courts will not turn back the wheels of judicial 
progress and administer the law with the dead hands of the 
past. 


CONCLUSION 

There have been numerous cases which have come before 
the courts in various jurisdictions of this country since the 
advent of the automobile, involving a set of facts where an 
automobile owner leaves a car unattended with keys in the 
ignition and the car is stolen and the thief subsequently 
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negligently injures a third party. These cases have arisen 
in jurisdictions where a statute or local ordinance prohibited 
the leaving of a key in an automobile unattended and also 
in jurisdictions where there was no such ordinance or sta¬ 
tute. The question of proximate cause, it is though, is the 
same in both types of cases. The courts have ultimately 
been faced with the question, in both types of cases, of de¬ 
ciding whether the car owner is to be held liable to the third 
party for his negligence in failing to take adequate steps to 
prevent the theft of the automobile or its use by an unau¬ 
thorized person. In answering this question, the courts have 
shown little agreement, either in approach or solution of the 
problem. Generally, the decisions have been rendered on the 
basis of proximate cause, emphasizing intervening factors. 

The facts in this case take it out of that group of cases 
where the plaintiff merely alleges that the car was left un¬ 
attended with key in the ignition and where an anknozvn 
thief took the car and injured someone else. In this case the 
defendant left the car with the key in it subject to the con¬ 
trol of a person known to be a thief, known to be untrust¬ 
worthy and known to be without a license to drive an auto¬ 
mobile. (and presumably incompetent). Moreover, the car 
was left subject to the control of the thief and he was given 
directions to actually start the motor and run it with the car 
standing still so as to charge the battery, thus placing this 
thief and untrustworthy person in a position where he would 
be unduly tempted to drive the automobile and, while in a 
hurry to either get away or return unnoticed, injure some¬ 
one. Under such special facts and circumstances it cannot 
be said with any show of reason, as a matter of lazv, that the 
negligence of the thief in driving the car, was an intervening 
efficient cause precluding the liability of the owner who 
placed the car subject to his disposal. 

It is respectfully submitted that the trial court erred in 
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directing a verdict for the defendant at the end of the open¬ 
ing statement on behalf of the plaintiff and rendering judg¬ 
ment for the defendant; and that this judgment should be 
reversed and the case remanded for a new trial on the issues 
of whether the defendants were guilty of negligence and if 
so, whether such negligence was a proximate cause of the 
injuries to the plaintiff. 

Respectfully submitted, 

Geo. E. Allen 
(Allen, Allen, Allen & Allen) 
611-613 Mutual Building 
Richmond, Virginia 

Warren E. Miller 
910 17th Street N. W. 
Washington, D. C. 

Attorneys for Plaintiff 


CERTIFICATE 

We, Geo. E. Allen, and Warren E. Miller, hereby 
certify that service of the foregoing brief was had upon 
Welch, Daily and Welch, attorneys for the defendants, by 
mailing three true copies thereof to them at their office at 
1511 K Street, N. W., Washington, D. C., this 11th day of 
August, 1954, within the period of extension provided in 
the Joint Stipulation duly filed in this case. 

George E. Allen 
Warren E. Miller 


Initrii States (Court of Appeals 

i 

For the District of Columbia Circuit 


Sheila Ilina Boland, Etc., Appellant 

i 

vs. 

i 

J. Spencer Love and Robert Lee Love, Appellees 


Appeal from the United States District Court 
for the District of Columbia 


Stair* Co?rrt of AppsaJs 
Fo" the 

District of CUtnuhi^Circv.it 

NOV 15 1954 

■J 



J. Harry Welc 
H. Mason W: 

John R. Daily 
Investment Building 
Washington, D. C. 

Attorneys for Appellees 


CLERK 


Wilson - Epes Printing Co. - RE 7-6003 - Washington l. D. C. 




No. 12,240 

STATEMENT OF QUESTION PRESENTED 


The question presented here is whether the District 
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BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 

A. The Facts and Proceedings Below 

In the Complaint filed herein by the infant plaintiff, 
by and through her next friend, it was contended that 
on and before January 23, 1951, defendants were the 
owners and had under their control a 1949 Pontiac Con¬ 
vertible automobile which they kept and maintained for 
their use upon their premises at 3200 Ellicott Street, N. W., 
Washington, D. C.; it was further contended that the 
automobile on that date was negligently left on the prem¬ 
ises by the defendants, unlocked, with the ignition key in 
the automobile, accessible to one, Coates, an employee of 
defendants as gardner and handyman in and about the 
premises: the Complaint further states that defendants. 



and each of them, knew that Coates had been convicted 
for housebreaking and larceny; that he was paroled and 
that he could not, with safety, be trusted "with an automo¬ 
bile. (J. A. 2A, 3A). 

Complaint further stated that Coates drove the auto¬ 
mobile to Providence Forge, Virginia, and while returning 
to Washington, carelessly, negligently and recklessly 
caused an accident, near Ashland, Virginia, as a result 
of which infant plaintiff sustained the injuries complained 
of. (J. A. 3A). 

Pretrial proceedings stated the claim of the plaintiffs 
further as follows: 

“Plaintiff claims that the automobile was negligently 
left on the premises of defendant, unlocked, with the 
ignition key therein, and freely accessible to the third 
person, a servant of the defendants, who had been 
convicted some time before of housebreaking and lar¬ 
ceny, and who only shortly before the collision had 
been discharged from parole, all of which was known 
to defendants, as well as the fact that he could not 
with safety be trusted with an automobile. Plaintiff 
claims that defendants are therefore responsible for 
his conduct by reason of negligently leaving the car 
unlocked with the keys in the ignition, accessible to 
this third person wiio caused the injuries.” (J.A. 7A) 

Defendants filed separate answers. Defendant No. 1 is 
the father of defendant No. 2 and the pretrial proceedings 
contained the following information: 

“Defendant #2 admits the ownership of the auto¬ 
mobile in question, but claims that it wras left at his 
home when he entered the armed forces, and was in 
the care and control of a trusted family employee 
when the keys were stolen from their proper place 
by the person who operated the car at the time of its 
collision with plaintiff, wrhich person feloniously took 
the car and left the District of Columbia. 

‘‘Defendant #2 specifically denies that the auto¬ 
mobile was negligently left on the premises; that it 
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was left unlocked with the ignition key therein, acces¬ 
sible to the third person who operated the same and 
collided with plaintiff; and also depies that such per¬ 
son was negligent. As an alternative, deefndant #2 
relies on contributory negligence. 

“Defendant #1 denies all claims of the plaintiff 
against him, and contends that he never owned the 
automobile which was in collision with plaintiff; that 
it was never left in his care or under his charge; 
that the accident was without fault of any kind on 
his part, and adopts so far as applicable the defense 
of defendant #2.” (J. A. 7A, 8A) 

The accident happened near Richmond, Virginia, as 
expressed by plaintiffs’ counsel, “an automobile accident 
down in Virginia”. (J. A. 12A) 

B. The Questions Presented 

On this appeal, the questions are: 

(1) . Whether the law of the place where the last act 

occurs giving rise to an asserted claim is con¬ 
trolling under the principles of conflict of laws; 
and, 

(2) . Whether the case law of Virginia indicates that 

the owner of a vehicle stolen from a private 
home garage would be absolved from any liability 
to a person injured by the thief’s negligence; this 
being an efficient intervening force or cause. 

(3) . Whether an employer of a parolee is responsible 

for negligence of such parolee who steals an auto¬ 
mobile and negligently drives it, thereby causing 
injuries to a third person. 


SUMMARY OF ARGUMENT 

Under the principles of conflicts of law, it is well estab¬ 
lished that the law of the place at which an injury occurs 
controls as to whether or not there is legal liability. 


4 


Therefore, here the Law of Virginia controls as to whether 
the negligent driving of one who has stolen an automobile 
imposes liability upon the vehicle’s owner and certainly 
this is so as to alleged liability upon a non-owner from 
whose premises (private home) the automobile was stolen. 
No jurisdiction in the United States in the absence of 
statute, unless it be the District of Columbia, makes the 
owner of a vehicle liable for the negligent conduct of a 
thief, even where the theft is upon the public street rather 
than from a private home garage. 

It is settled law that an intervening efficient cause breaks 
the chain of causation and the State of Virginia is meticu¬ 
lously strict in applying this rule. In that jurisdiction, a 
vehicle owner is not liable for the negligence of one law¬ 
fully in possession of the vehicle for the latter’s own pur¬ 
poses and certainly it is inconceivable that it be held that 
the owner is liable where a thief’s negligent driving is the 
cause of the injuries alleged. 

Of course, there can be no question but what Federal 
Courts take judicial notice of the decisions of the States 
and the courts of this jurisdiction are Federal Courts and 
are bound by and follow the Federal Rule. None of the 
States has adopted the ruling of this Court in Sclmff vs. 
R. W. Clarion, Inc., 79 U.S. App. D. C. 207; 144 F. (2d) 
532 (1944) and R. W. Claxton, Inc. vs. Schaff, S3 U. S. App. 
D.C. 271; 169 F. (2d) 303 (1948), to the effect that a jury 
question is raised by an injury from an automobile illegally 
taken from the private lot of a restaurant and, therefore, 
the Trial Court here was entirely correct in applying 
the common law view of proximate cause, which is the uni¬ 
versal rule in this country with the single exception of 
the District of Columbia. 
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ARGUMENT 

1. The Rule of Conflict of Laws is That the Case is Con¬ 
trolled by the Law of the Place of an Accident. 

The accident complained of in this case occurred near 
Ashland, Virginia, a slight distance above or north of 
Richmond, Virginia and about 85 to 95 miles from the Dis¬ 
trict of Columbia where the thief Coates, who had stolen 
the automobile of defendant #2 below (Robert Lee Love) 
from the private home garage of defendant #1 (J. Spen¬ 
cer Love), who was not and never had been the owner 
of the vehicle in question, negligently collided with an 
automobile, caromed off and struck the plaintiff, who had 
alighted on the opposite side of the road from a school 
bus. The bus had come to a stop for the discharge of 
children, its signal lights were lighted and the car with 
which the thief first collided had stopped in obedience 
to the law and the signals. 

Under such circumstances and the established recog¬ 
nized principles of conflicts of law, the law of Virginia 
is to be applied in ascertaining whether plaintiffs are 
entitled to recover from the defendants. 

This Honorable Court in United States vs. Morow, 87 
App., D. C. S4, 85, 182 F. (2d) 986, 987, which was a 
case involving an accident which occurred in the State 
of Virginia, near the Pentagon Building, in the environs 
of Washington, stated, among other things: 

‘‘The court, properly looking to the law of Vir¬ 
ginia, Rubenstein vs. Williams, 1932, 61 App. D. C. 
266, 61 F. 2d. 575: Paxson vs. Davis, 1933, 62 App. 
D. C. 146, 65 F. 2d. 492: Giddings vs. Zellan, 82 U. S. 
App. D. C. 92, 160 F. 2d. 585 certiorari denied, 332 
U. S. 759, 6S S. Ct. 61, 92 L. Ed. 345, held that under 
the last clear chance doctrine as applied in Vir¬ 
ginia. . . .” 



6 


This case clearly indicates that where the accident oc¬ 
curred in the State of Virginia, the Court properly 
looked to the law of that state for a determination of 
the question involved. 

Further, in the case of Kas vs. Gilkers&n, 91 U. S. App. 
D. C. 153, 155; 199 F. (2d) 398, 399 (1952), it was 
stated: 

“As the collision occurred in Maryland, liability 
of defendants must be determined according to its 
law.” 

Citing, Western Union Telegraph Co. vs. Brown, 1914, 
234 U.S. 542; 58 L. Ed. 1457; and, Giddmgs vs. 
Zellan, 1947, 82 U.S. App. D. C. 92; 160 F. (2d) 
585, where this Honorable Court stated, at page 
93: 

“As we have seen, the accident and the resulting 
injury occurred in Maryland and in such circum¬ 
stances the law is well settled that the right of re¬ 
covery and the amount of damages depend upon the 
law of that State. This we held in Rubenstein vs. 
Williams, 1932, 61 App. D. C. 266, 61 F. 3d. 575, and 
again in Paxson vs. Davis, 1933, 62 App. D. C. 146, 
65 F. (2d) 492; and this rule has been recognized 
and applied by the Supreme Court in Western Union 
Telegraph Co. vs. Brown, 1914, 234 U. S. 542, 547, 
34 S. Ct. 955, 956, 58 L. Ed. 1457, in which it is said: 
‘Whatever variations of opinion and practice there 
may have been, it is established as the law’ of this 
court that when a person recovers in one jurisdic¬ 
tion for a tort committed in another, he does so on 
the ground of an obligation incurred at the place of 
the tort that accompanies the person of the defend¬ 
ant elsev’here, and this is not only the ground but the 
measure of the maximum recovery/ ” 

See also, Ch-erwien vs. Geiter, 272 N. Y. 165, 5 N.E. 2d. 
185 (1936), w’herein it v*as held that defendant was en¬ 
titled to a judgment as a matter of law because at com¬ 
mon law one who gratuitiouslv loaned a car to an adult 


7 


member of his family was not liable and a statute of New 
York changing the common law had no extra-territorial 
application. 

That the place of the wrong is and the tort must be 
deemed to arise where the injury was inflicted is also up¬ 
held in Mike vs. Lian, 322 Pa/353, 185 At. 775 (1936). 

In this connection, it may be stated that the rule of 
law is as follows: 

“The place of wrong is in the state where the last 
event necessary to make an actor liable for an al¬ 
leged tort takes place.” (A.L.I. Restatement, Con¬ 
flict of Laws, Section 377). 

Therefore, in this case it follows that there was no 
wrong committed which was actionable until the injury 
occurred. The injury in this case unquestionably oc¬ 
curred in the State of Virginia and, therefore, as indi¬ 
cated above, it is clear, in fact, so clear that it defies 
contradiction that the law of Virginia must control as to 
the rights of the plaintiffs, for it is obvious that a plain¬ 
tiff does not sue a defendant for the latter’s negligence, 
but because the negligence has caused the plaintiff harm. 

2. Under the Law of Virginia, the Owner of a Vehicle 
Which Has Been Stolen From a Private Home Garage 
Would Not be Liable to a Person Injured by the 
Negligence of the Thief as Under Such Circumstances 
There is an Efficient Intervening Force or Cause. 

It has been held in Virginia that where the primary 
negligence of a bus company in stopping without signal 
on a highway was broken by the independent and wrong¬ 
ful intervening negligence of an automobile driver, that 
the primary negligence of defendant bus company had 
ceased to operate and that the intervening negligence of 
the automobile driver was responsible for all that there¬ 
after occurred. In this case, the plaintiff was a passen- 
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ger in a private automobile which ran into the bus which 
had stopped without signal. Roanoke Railway & Electric 
Co. vs. Whitncr. 173 Ya. 253, 3 S. E. 2d. 169 (1939). 

Similarly, it was held in Huffman vs. Sorenson, 194 
Ya. 932, 76 S. E. 2d. 1S3 (1953), where the plaintiff’s 
lather failed to see a car which was negligently parked 
on the road, the car having stopped to render aid to 
defendant's negligently wrecked vehicle. Here the Court 
held that the independent acts of the road blocker and 
the plaintiff’s father intervened so that the negligence 
of the defendant was as a matter of law not the proxi¬ 
mate cause of plaintiff’s injuries. 

In the case of Spence vs. American Oil Co., 171 Ya. 
62, 197 S. E. 468 (1938), an oil service station sold plain¬ 
tiff gasoline which was watered. A second service sta¬ 
tion attendant drained the watered gasoline out and some 
of it overflowed onto the ground. An innocent bystander 
threw a match into it “wondering” whether it was water 
or gas. An explosion resulted which damaged the plain¬ 
tiff’s vehicle and he sued both the oil company which had 
sold him the watered gas and the company which had 
drained it. It was held that the demurrer of the com¬ 
pany (Standard Oil) which had sold the plaintiff the 
watered gasoline should have been sustained because 
between its negligence and the injury there "was an effi¬ 
cient intervening cause which rendered that oil company’s 
act the remote, not the proximate, cause of the injury. 

The Courts of Virginia have referred to the intervening 
independent negligence of a tort feasor as insulating the 
original tort feasor from being the proximate cause of an 
accident. This is stated in Edgerton vs. Norfolk SoutJi-ern 
Bus Corp., 187 Va. 642, 657, 47 S.E. 2d 409, 417 (1948), 
the language of the Court being as follows: 

“The original negligence of the first tort feasor is 
legally insulated by the intervening independent negli- 
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gence of the second tort feasor, and the latter becomes 
the sole proximate cause of the accident.” 

It is clear, therefore, that under the Law of Virginia, 
even though a negligent act may result in a plaintiff’s 
injury, it does not impose liability in the light of the inter¬ 
vening cause principle as enunciated in Virginia cases and 
this would be particularly so as in this case where the 
alleged negligence in the first instance was parking a car 
in one’s private garage where an employee, who had noth¬ 
ing to do with the use of automobiles and his duties did 
not in any way involve automobiles, steals a car and 
several hours later, (after the theft had been reported to 
the Police) and approximately 100 miles away from the 
scene of the theft in a jurisdiction foreign to the law of 
the place where the theft occurred, negligently causes an 
injury. 

With respect to the application of the foreseeable view¬ 
point, it is respectfully submitted that such rule could not 
possibly apply to an employer who hires an individual 
as an assistant gardener and whose duties in no way re¬ 
lated to the handling of automobiles. This is especially 
true where the gardener, after a year’s employment as an 
assistant gardener, becomes the chief or main gardener 
of the employer, during which period there has been no 
trouble or difficulty with his conduct or employment. 

Add to this the fact that the car which he eventually 
stole did not belong to the employer, but was the auto¬ 
mobile of the employer’s son, who was in no way con¬ 
nected with the thief, and is not even alleged to have 
authorized the thief to in any way touch or interfere 
with the automobile. In short, foreseeability does not 
extend to the point that an employer of a handyman gar¬ 
dener should anticipate that such employee 'would, during 
the absence of the employer (for the thief’s own purposes) 
steal the car of a member of the employer’s family. 
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3. In Virginia, Liability is Imposed on the Owner of a 
Vehicle Only Where the Driver is Upon the Business 
of the Owner. 

In a case now before this Honorable Court ( Casey vs. 
Corson an/l Gruman Company, No. 12160) where a truck 
was stolen in the District of Columbia, driven to Vir¬ 
ginia by the thief and then negligently collided with the 
plaintiff’s vehicle in the State of Virginia, in granting a 
motion for directed verdict, the United States District 
Court for the District of Columbia, speaking through Mr. 
Judge Holtzoff, stated: (Page 24, Joint Appendix No. 
121(50) 

“It seems pretty hard on the owner of a car to 
have his vehicle stolen, but to hold him liable for an 
accident caused by the thief after the thief stole the 
car, seems to be adding insult to injury. Certainly 
the leaving of the key in the ignition is not the cause 
of the theft. It made the theft easier, to be sure, but 
the tiles of the Criminal Branch of this Court dis¬ 
close any number of cases of stolen vehicles where 
the owner had not left the key in the ignition. More¬ 
over, this Court is not convinced that the doctrine 
of Ross vs. Hartman is the law of the District of 
Columbia, because in a later case, Claxton vs. Schaff, 
83 V. S. App. D. C. 271, Judge Bennett Clark, for 
whom this Court has a great respect and admiration, 
emphatically dissented from the doctrine of Ross vs. 
Hartman, and stated that, in his opinion, at the first 
opportunity it should be overruled, and announced 
that at the first opportunity he would cast his vote 
in favor of overruling it and would be prepared to 
support his views in detail. Bearing in mind that 
the Court of Appeals for this Circuit is composed 
of nine judges and that only three of them decided 
Ross vs. Hartman, it is not at all improbable that 
in another case, if a different panel is sitting, the 
opposite result might be reached, especially in view 
of Judge Clark’s emphatic declaration”. 

Tt will be specifically noted that in this case, as distin¬ 
guished from the Casey vs. Corson and Gruman Com- 
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pany case, that the keys were not left in the ignition, 
which makes even a stronger reason for the granting 
of the motion. 

The foregoing view of the lower Court is respectfully 
submitted as indicating, first, that a thief’s reasons for 
taking a car, whatever they may be, is the complete 
opposite of being on the business of the owner or in any 
way carrying out any of the owner’s directions or needs. 
But it also indicates that the Courts of this jurisdiction, 
while following the present decided cases, are properly 
concerned with the differences of opinion which have 
arisen following Ross vs. Hartman and the dissenting 
opinion of Judge Clark, and it is respectfully submitted 
that, therefore, the lower Court’s views should be care¬ 
fully and respectfully analyzed in this matter. 

So far as the Law of Virginia is concerned with re¬ 
spect to parking an unattended vehicle, there appears 
to be no provision therein with regard to removal of 
keys or locking of ignition, Section 2154, Virginia Code, 
1940 (14(3 (b)), and the Courts of Virginia have held that 
it is well established that the use by one person of the 
car of another, for the pleasure, convenience or business 
of the parties so using same, does not render the owner 
liable for injuries resulting from the negligent use 
thereof. Barnes vs. Hampton, 149 Va. 740, 141 S. E. 836 
(1928). 

We respectfully suggest, therefore, that it follows that 
where the use of a family car for family purposes im¬ 
poses no liability on the owner ( Hackley vs. Robey, 170 
Va. 55, 195 S.EL 689 ; 2 Michie, Virginia Jurisprudence, 
Section 52 (1948 Ed.), and where there must be an 
agency relationship at the time and place of injury, it is 
unreasonable to suggest that the owner would be held 
responsible for the negligent driving of a thief. 
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Appellants in their brief devote considerable argument 
to the topic, “The District Law” and a second topic, “The 
Virginia Law”, and state at page 1G of the brief, that the 
Trial Court did not undertake to determine the Virginia 
Law. 

In this connection, attention is respectfully directed 
to the language of the Court below, indicating clearly 
that the Court considered the Virginia Law and consid¬ 
ered it the applicable law in this case (J.A. 18A). 

“In this case the governing law, the substantive 
law that prevails, is the law of Virginia, because 
the accident happened some place outside of Rich¬ 
mond or some place down in Virginia, with the re¬ 
sult that the attorneys on both sides present Vir¬ 
ginia law to emphasize the points that they desire 
to make, although I must say in this case that the 
plaintiff contends that the District of Columbia law 
is applicable because this is the point where the car 
was originally taken.” 

It is to be noted that the Court referred to the fact 
that the attorneys for both sides presented Virginia Law 
to emphasize the points that they made in their argu¬ 
ment and then specifically stated: 

“. . . although I must say in this case that the 
plaintiff contends that the District of Columbia law 
is applicable because this is the point where the car 
was originally taken.” 

If the plaintiff had made no such contention, it is 
inconceivable that the Court’s attention would not have 
been called to the matter at that time and the entire 
transcript of the record in this case indicates clearly that 
it was and is the contention of the plaintiffs that the 
Law of the District of Columbia applies, because no¬ 
where, except in the District of Columbia, does the neg¬ 
ligent driving of the thief impose liability upon the 
owner in the absence of statute and there is no statute 
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in Virginia, nor any decided cases which could place 
liability upon an owner under these circumstances. In¬ 
deed, as lias been indicated above, the Virginia decisions 
are contrary to the holdings of this Honorable Court in 
Schaff vs. It W. Claxton, Inc., 79 U. S. App. D. C. 207, 
144 F. 2d. 532 and R. W. Claxton, Inc . vs. Schaff, 83 
U. S. App. D. C. 271, 169 F. 2d. 303, to the effect that a 
jury question is presented by theft from a private park¬ 
ing lot and we find no cases anywhere concerning the 
theft from a private home garage. To use the pic¬ 
turesque language of Judge Clark in Claxton vs. Schaff, 
supra; 

“I do not believe that the evidence of this case 
makes even a stagger in the direction of proximate 
cause and certainly is insufficient to justify the sub¬ 
mission of proximate cause to the jury”. 

It is, of course, quite clear that this jurisdiction is 
singularly alone in imposing liability in a parking lot 
theft case and it has been well stated in Kiste vs. Red 
Cab, Inc., 122 Ind. App. 587, 595, 106 N. E. 2d. 395, 398 
(1952) that: 

‘‘In the absence of statutes or ordinances, it has 
been uniformly held that the owners of automobiles 
who left their cars standing unattended with keys 
in their ignition switches were not liable for subse¬ 
quent injuries occasioned by the negligent operation 
of cars by thieves, the reason generally given being 
that negligent operation of the thief was the proxi¬ 
mate or intervening efficient cause of the injury.” 

And how much more true is this where the theft is 
not from a public place, but is from the private home 
garage of a citizen by an employee whose duties in no 
way involved the operation of automobiles. 

We think it is accepted law that under the common 
law view there can be no doubt but what a thief’s negli¬ 
gence in driving is an intervening proximate cause. 
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Wilson vs. Harrington, 295 N.Y. 667, 65 N. E. 

2d. 101, 

affirming dismissal by the Lower Court (269 App. Div. 
89L, 50 X.Y.S. 2d. 157), in which it was contended and 
rejected that the leaving of keys in the car in front of 
a club started a chain of events which ultimately led to 
and caused the accident as a proximate cause. See also, 
Galbraith vs. Levin, 323 Mass. 255, 81 N. E. 2d. 560 
(1948), which specifically referred to, and refused to 
follow, District of Columbia cases holding that proximate 
cause was not present irrespective of whether the stolen 
car had been parked on a private lot or public street; 
See also Rex ford G. Casey, et al vs. Corson and Gruman 
Company, Civil Action Xo. 2958-51 (directed verdict by 
Holtzoff, J. January 21, 1954.) 

Nothing has been disclosed or presented by Appellants 
to indicate that the common law of Virginia is different 
than the majority view and certainly a review of the 
cases involving proximate cause and automobile owner 
cases in that State offers no support to the contention 
that the Law of Virginia is different than the majority 
in this regard. There is no basis for an assumption in 
this regard and the Courts of this jurisdiction, as was 
done by the Court below, took judicial notice of the Vir¬ 
ginia decisions. See 3 Beale Conflict of Laws , Section 
624.1. (1935 Ed.) 

Appellants in their brief quote at great length from 
Key vs. Yellow Cab Co., 2 Ill. 2d. 74, 117 N. E. 2d. 74 
(1954), and, in fact, devote pages 28, 29, 40, 41 and a 
large portion of 42 to quotation from this case and this 
appears to be the one instance of a case outside the 
District of Columbia which can be pointed to as in any 
way sustaining contention of the Appellants. However, 
in the Key case we respectfully submit that the situation 
\< entirely different, as the vehicle there was stolen from 



a. city street, while here the theft occurred from the pri¬ 
vate home garage, and the decision in the Key case was 
predicated upon the intention of the Illinois Legislature 
in the enactment of its Traffic Act. The case was also 
distinguished in one of the very latest cases on the sub¬ 
ject, Richards vs. Stanley, 23 U. S. L. Week, 2041 (Cal. 
1954). 

This Court in Howard vs. Swagart, 82 U. S. App. 
D. C. 147, 161 F. 2d. 651 (1947), clearly disclosed that 
it is the Court’s view, despite Ross vs. Hartman and 
Schaff vs. Claxton, supra, that there was no justification 
for extending the holdings of those decisions to the cir¬ 
cumstances of the case before the Court, stating, in part, 
as follows: 

•‘Dealing with the causation aspect first, this Court 
has defined the proximate cause of an injury to be 
‘that cause which, in natural and continual sequence, 
unbroken by any efficient intervening cause, produces 
the injury and without which the result would not 
have occurred.’” (S. S . Kresge Co. vs. Kenney, 66 
App. D. C. 274 , 86 F. 2 d . 651 ). 

The Court further stated at page 151 of Howard vs. 
Swagart: 

“We feel constrained to oppose such an extension 
to the law of liability. It cannot fairly be said that 
this Court meant by the Ross and Schaff decisions, 
to impose liability upon the owner, or here the 
bailee, of an unlocked car for the negligent action 
of every person, other than the thief, driving it sub¬ 
sequent to the theft.” 

We think this indicates clearly that this Court has and 
intends to apply the Doctrine of Intervening Cause to 
this jurisdiction. 

In this view, even if the accident here had occured in 
the District of Columbia, it is quite doubtful as to 
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whether there would be any legal liability upon the 
owner or upon the employer of the thief. But certainly 
the accident having occurred in another jurisdiction ap¬ 
proximately 100 miles away, where the theory of inter¬ 
vening cause is well established, makes it clear that the 
lower Court was correct in granting the motion for di¬ 
rected verdict and it was well said by this Court in the 
case of Peigli vs. Baltimore & Ohio Railroad , 92 U. S. 
App. D. C. 19S, 204 F. 2d. 391, discussing the question 
of negligence per se: 

“. . . the doctrine of negligence per se is one 
which must be applied cautiously, with an eye to 
essential fairness.” 

4. There is Nothing in This Case to Justify the Assump¬ 
tion That the Automobile in Question Was Entrusted 
or Left in the Control of the Thief. 

The allegations in this case are to the effect that the 
employer, who was not the owner of the car in question, 
had employed Coates, the thief, with the knowledge that 
lie was a parolee, having served a prison term for lar¬ 
ceny. 

There is no assertion or indication that he had been 
accused of or convicted of anything in connection with 
automobiles. His occupation was that of a gardener; 
that he was employed for that purpose; he had worked 
for the employer for IS months, during which time he 
had been promoted to gardener in charge upon the resig¬ 
nation of the man he was hired to assist; his conduct 
had been exemplary and unquestioned for 18 months: his 
duties in no way involved the employer’s automobile. 

The owner of the automobile in question was the son 
of the employer: the automobile owner had no connec¬ 
tion. official or otherwise, with the thief: the ovmer of 
tlm car did not hire him: bad no control over him, and 
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it is not alleged that the owner of the car was aware of 
the background of the thief who had been employed by 
the owner’s father. 


CONCLUSION 

It is, therefore, respectfully submitted that on the 
basis of the opening statement that the owner of the 
automobile, who was not the employer of the thief, did 
not leave it in the control or under the jurisdiction of 
the thief, nor did not leave it under such circumstances 
that as an owner he might be expected to reasonably 
foresee that a gardener-handyman, who had nothing to 
do with the handling of automobiles at his father’s home, 
would steal his car and take it to a foreign jurisdiction 
and negligently injure a third person. Since it is clear 
that the Law of Virginia controls and that that law upon 
the question of proximate cause and owner’s liability is 
exactly opposite to the plaintiffs’ contentions, the Trial 
Court was completely correct in directing a verdict in 
this case and its actions should be affirmed. 

Respectfully submitted, 

J. Harry Welch 
H. Mason Welch 
John R. Daily 
Investment Building 
Washington, D. C. 

Attorneys for Appellees 
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for the District of Columbia 


PETITION FOR REHEARING BY THE 
COURT IN BANC 

The Appellee, (defendant below) J. Spencer Love, 
moves the Court in banc to grant a new hearing in this 
cause and for grounds therefor states that in overruling 
the judgment of the U. S. District Court for the District 
of Columbia, this Honorable Court erred as follows: 

The opinion of the majority of this Court in overruling 
the Court below and granting a new trial as to Appellee 
J. Spencer Love, seems to be a marked and grave de¬ 
parture from recognized principles in many decided cases 
as epitomized in Best v. District of Columbia, 291 IT. S. 
411, that the direction of a verdict on an opening state¬ 
ment should be made when only one conclusion can be 
reached, which rule would seem to he particularly appli¬ 
cable here. 
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It is respectfully submitted that the Court should 
grant a rehearing and review not only of the facts as 
stated in the opening statement below, but the cases cited 
in the original briefs of Appellee, which fairly inter¬ 
preted, require the pronouncement of a rule of law protec¬ 
tive of the common law rights and in keeping with de¬ 
cided cases here and in the State of Virginia that the 
owner of an automobile under the Doctrine of Respondeat 
Superior can be found responsible “only when the rela¬ 
tionship of master and servant is shown to exist between 
the wrongdoer and the person sought to be charged for 
the result of some neglect or wrong at flie time and in 
respect to fhr very transaction out of which the injury 
arose ” Niron v. Roirland . 192 Va. 47. 63 S. E. 2d 757: 
Meek v. Graph cat. et al. 195 Va. 381. 78 S.E. 2d. 593. 
(Emphasis supplied by Virginia Court). 

It is further respectfully submitted that if the decision 
in this case of the majority is permitted to stand that the 
efforts of public parole authorities and civic-minded busi¬ 
ness and professional people, anxious and willing to aid 
in the rehabilitation of persons on parole, will come to 
naught and that it will be impossible to secure employ¬ 
ment or other aid for parolees where the responsibility 
fastened upon the employer by this decision virtually 
makes the employer an insurer of the conduct of the 
parolee, even when he has stolen a vehicle and departed to 
a foreign jurisdiction therewith. 

STATEMENT OF FACTS AND QUESTION 
PRESENTED 

James Coates was employed as a yard man at the resi¬ 
dence of the defendant J. Spencer Love. He was a pa¬ 
rolee. following two convictions of larceny. The fact 
that he was a parolee was known to the Appellee, J. Spen¬ 
cer Love, for whom he had been working at the time of 
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the accident complained of for a period of fourteen or 
fifteen months. It was alleged in the opening statement 
that the automobile keys were left in the automobile, so 
that Coates could start the motor and run it idle to keep 
the battery alive. On the day in question, Coates stole 
the automobile from the premises of his employer and 
went down into Virginia and on the wav back had the 
accident in question. The opening statement of counsel 
for Appellant (plaintiff below) also included the follow¬ 
ing language: 

“• • * Mr. Hamilton placed these keys—according 
to Coates—over the windshield and told him where 
the keys were and to take the car and start it up and 
charge the batteries. But he did not give him any 
permission, of course, to drive the car off of the 
premises.” 

Upon this statement of fact, the balance of which will 
be found in Joint Appendix filed in this case, the Court 
below, after hearing extensive argument concluded: 

“If the plaintiff proves everything that she says 
she will prove, there would be no case to go to the 
jury.” 

THE CONCLUSION OF THE COURT BELOW 
SHOULD BE AFFIRMED 

It is respectfully submitted that so far-reaching a de¬ 
cision as the opinion of the majority is in this case should 
not become the decided law of this jurisdiction unless the 
decision is unanimous. 

The dissenting opinion in this case clearly and suc¬ 
cinctly and with much force sets forth the law of the 
District and of the State of Virginia and we respectfully 
submit that a re-hearing will convince the Court that the 
principle is set down governing the circumstances of this 
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case and should become the stated law of the case and of 
this jurisdiction. 

It is worthy of note that both the majority, as well as 
the dissenting opinion, conclude that the substantive law 
of the State of Virginia is applicable in this case as had 
been well settled previously in Kas. et al v. Gilkersoji, 
et al, 91 U.S. App. D.C., 153,199 F.2d. 398; Casey, et al v. 
Corson and Gruman Co., No. 12160, decided January 13, 

1955,-U.S. App. D.C.-,-F.2d.-. See also 

Restatement, Conflict of Laws, Secs. 377, 378, and as has 
been so often stated under the Doctrine of Respondeat 
Superior that an owner of an automobile can only be held 
accountable when the relationship of master and servant 
is shown to exist between the wrongdoer and the person 
sought to be charged for the result of some neglect or 
wrong at the time and in respect to the very transaction 
out of which the injury arose. Nixon v. Rowland, et al. 
supra. 

In respect to the application of the Doctrine of Tntrust- 
ment of a dangerous instrumentality, the Law of Virginia 
is well settled in the case of Crowell v. Duncan, 145 Va. 
4S9, 134 S.E. 576, namely, that an automobile is not a 
dangerous instrumentality, unless the owner entrusts it to 
one, though not an agent or servant, who is so incompe¬ 
tent as to the handling of same as to convert it into a 
dangerous instrumentality, and the incompetencv is known 
to the owner when permitting the use of the vehicle. 

Other cases concerning this particular feature of the 
matter were well reviewed in the dissenting opinion by 
Mr. Judge Bastian and are respectfully referred to, al¬ 
though not repeated here. 

Particular attention is respectfully invited to William¬ 
son v. Eclipse Motor Lines, 145 Ohio St. 467, 62 X.E. 2d. 
339, cited with approval in McNeill v. Spindler . 191 Va. 
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685, 62 S.E. 2d. 13, and the following language used by 
the Court: 

“The liability, therefore, does not arise out of the 
relationship of the parties, but out of the act of en- 
trustment of the motor vehicle, with permission to 
operate the same, to one whose incompetencv, inexpe¬ 
rience or recklessness is known or should have been 
known by the owner, (citing cases). Mere delivery 
of a motor vehicle to another without permission to 
operate it does not give rise to liahility of the owner 
for the wrongful and negligent operation of such 
motor vehicle ” (Emphasis supplied) 

As was well said in the dissenting opinion, the Doctrine 
of Instrument does not apply here, as the car was driven 
off the premises of the defendant by a thief. 

We respectfully adopt the view of Mr. Judge Bastian 
as expressed on pages 24 and 25 of the printed opinion in 
this case with respect to the direction toward which the 
decision of the majority leads us and we feel in all candor 
that the decision of the majority if permitted to stand 
will have far-reaching and serious effect upon parolees 
and the efforts of public authorities to rehabilitate them. 

Another matter which we think was properly referred 
to in the dissenting opinion is that the decision of the 
majority, in effect, is legislation and it is respectfully 
submitted that such action is a matter for the legislature 
and not for the courts and this is particularly so where 
liability is extended where none by law has previously 
existed. 
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CONCLUSION 

For the reasons above stated, the Appellant (defendant) 
respectfully requests that the motion for rehearing by 
the Court in banc should be granted. 

J. Harry Welch, 

1511 K St., N.W. 
Washington, D. C. 

Attorney for Appellant, 

J. Spencer Love 

I, J. Harry Welch, attorney for the Appellant (de¬ 
fendant) herein, hereby certify that, in my opinion, the 
grounds set forth in the motion for a rehearing are sub¬ 
stantial and the motion is filed in good faith and not for 
the purpose of delay. 


J. Harry Welch 











